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Summary of the
Country Reports and
Discussion of
Defamation

By Alexander Kashumov

General overview

Although we have entered the age of Internet and digital
television, classical restrictions on freedom of expression and
information such as defamation laws still exist in Europe. In the
countries covered by this research, defamation legislation has
been used, frequently with the intent to freeze public debates
over issues of public concern. Graver penalties imposed on
journalists or media outlets for libel against public officials by
virtue of laws or developed court practice strongly contribute to
that chilling effect. At the same time, in all of the countries
studied, there are efforts to chan ge the situation. Regarding the
protection of journalists’ sources, in practice there have been
only a few exceptional cases of unacceptable interference.
However, the scope of protection provided by different national
laws varies. Still, in many of the countries criminal law
prescribes severe sanctions for everyone who disseminates
state or other secrets, regardless of their professional obligation
to protect them. This creates both the possibilities for cover-ups
of government wrongdoings and narrows the media debate
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over such issues. The proliferation of laws regulating access to
governmental information in th e region, as well as across the
globe, combined with their use by journalists, is a promising
step ahead for investigations and for better professionalism.

Despite the countries’ different levels of development,
population, GDP, incomes, etc., what they have in common is a
tradition of undemocratic government left over from the
communist era, which brings elements of secrecy,
unaccountability, and intolerance to public debates, limiting
pluralism and criticism. This makes the newly-established
democracies vulnerable to undue prosecution of free speech,
especially in the media field. Hence, the related laws and
practices take on an even greater importance than in Western
democracies.

There are some differences in the countries’ legislative
frameworks regulating freedom of expression and information
and media. Most of them have laws regulating both broadcast
and print media (there are Press laws in Moldova, Albania,
Hungary, media laws in Slovenia and Macedonia, and a law on
public information in Serbia), while in the others the latter are
deduced from specific rules. In some countries there are rules
for the registration of print me dia, whereas in other countries
they are subject to a simple registration procedure in the
country’s commercial register. After all the years of transition,
problems with registration of media outlets arise only in
exceptional cases (e.g. the single case in Moldova). Depending
on the context, broadcast laws, mass media laws, press laws
and laws on public information prescribe rights and duties for
media and journalists. Broadcasting, radio and television laws
exist everywhere, forming not only the legal basis for the



operation of electronic media, but also the rights and liabilities
of journalists working there.

The role of the courts in cases involving media freedom
IS sometimes assessed equivocallyin the country reports. While
in some countries (Hungary, Bulgaria) there are landmark
constitutional court rulings on freedom of expression and
information that interpret the co nstitutions and related statutes
in the light of standards stemming from the European
Convention on Human Rights, the operation of ordinary courts
in criminal and civil defamation cases often is regarded with
criticism. Some reports mention the courts’ lack of
independence, but obviously it is more a matter of a lack of
training and knowledge on the part of the judici ary, combined
with compassion for public officials, bad attitudes toward
journalists and, in exceptional cases, corruption (in a broader
sense), rather than a formal dependence on the executive
branch. Often court decisions awarding exceptionally large fines
or damages for libel can be explained by a lack of sufficient
knowledge and training in European standards. Indeed, courts
that impose excessive sanctiors commonly appear to disregard
of the proportionality principle.

Attempts by politicians and businesses closely related to
politics to influence media are reported in all the country
studies. In some countries political figures or future politicians
are themselves media owners. Furthermore, the lack of
transparency of media ownership in most countries raises
suspicions that hidden political, business or even mafia interests
may be behind certain outlets. On another hand, journalists in
some countries are often underpaid and poorly protected by
labour conditions and contracts, which makes them more
vulnerable to legal action for defamation. Moreover, in lawsuits
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they face opponents who are high-ranking civil servants and
politicians with considerable influence and resources. Legal help
for journalists in such cases by media associations is still not a
well-established practice.

Despite the ongoing problems summarized above, there
IS nevertheless room for optimism. Laws and practices are
unanimously changing for the better. However, it is important
to keep following these issues, since it is frequently the case
that many changes in different countries’ media sectors
undertaken in the course of transition to democracy are done
without adequate planning and leave many inconsistencies. The
deregulation of defamation should go on, while defamation
laws should be replaced to the highest degree possible by
active self-regulation mechanisms.

Defamation

Generally, the defamation laws in the region have tended
toward improvement. Ex officio prosecution in criminal cases
has been replaced by private claims almost everywhere. In
most cases fines were introduced instead of imprisonment
(some exceptions still exist). However, total decriminalization of
defamation has been completed in only a couple of countries.
In Bosnia and Herzegovina, and Romania libel and insult are no
longer criminal offences anymore, while in other countries they
still are. The issue of decriminalization has been discussed in
the remaining countries and even put on the legi slative agenda.
One problem that should be pointed here is rooted in the fact
that decriminalization of defamation is not a legal standard.
Such an obligation is not found in the European Convention on
Human Rights and is not recognized by the European Court of
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Human Rights. This provides a good excuse for politicians not
to be active supporters of complete abrogation of criminal
defamation.

An interesting observation that can be made about the
reports is that criminal defamation is not particularly
problematic, compared with the excessive compensation for
damages adjudicated in civil cases. Except in Bosnia and
Herzegovina and Romania, where criminal defamation does not
exist anymore, all the other nine countries have such laws. In
many of them prison sentences were replaced completely by
fines after the recent amendments of criminal codes (this was
the case in Bulgaria, Serbia Croatia and Montenegro; in
Moldova defamation is almost completely decriminalized, while
in Macedonia prison is exceptiona). Prison for defamation still
exists in Albania, Hungary and Slovenia. However, it is
interesting that in those three countries civil cases are
predominant. Preferential recourse to civil law is also reported
for Albania and Moldova. The amounts of compensation claimed
and adjudicated in such cases in practice range from 40,000 to
50,000 EUR (Albania, Croatia) Explanation for this
phenomenon is provided in some of the reports, which pointed
out that the burden of proof in civil cases is shifted to the
respondent, unlike in criminal law, where the prosecutor usually
must prove every element of the alleged offence, including
malicious intent, knowledge of falsity or reckless disregard. In
addition, civil courts are less educated in human rights
standards than criminal ones. It is likely that criminal judges
have been frequently trained on the application of some articles
under the European Convention on Human Rights of particular
reference to their field (for exam ple Art.2, 3 and 5), while civil
ones have not been. Also, the amount of compensation for
defamation is usually several times larger than criminal fines
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and is determined with less caution by courts. The public
interest defense is also more readily accepted by courts
applying public law (to which criminal law belongs) than those
applying private (civil) law. Even in some countries with a
preferred recourse to criminal law, it is not the type of law
itself, but the possible combination of a claim for damages with
criminal charges, that attracts petitioners to legal action
(Bulgaria).

Another feature that must be taken into account is the
level of precision with which the law regulates civil claims. A
precise and detailed civil defamation law, such as the one in
Bosnia and Herzegovina, does nda offer possibilities for abusive
application, stating clearly the applicable defenses and burden
of proof. On another hand, from the “classical® civil law
perspective existing in most of the countries, libel is a mere tort
against someone’s peaceful pesence in the society, thus
malicious intent is presumed until it is proved otherwise.
Consequently, any reference to the position of public figures
and their duties to accept criticism is lacking in this concept,
thus opening the door for an ab usive resort to civil law.

A main concern reflected in all the reports is the
predominant use of defamation laws by high-ranking public
servants and politicians. Either by virtue of law or by court
practice, imposing graver penalties or determining larger
compensation for publications affecting public officials has a
chilling effect on healthy criticism and restricts media from
implementing their watchdog role. In most cases the law is
consistent with European law in this respect (with some
exceptions such as Bulgaria), but in practice very often there is
a presumption that public officials must be honored more than
private individuals and should subsequently receive bigger
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compensation for interference. More precise formulation of
defamation laws would contribute to discouraging public
officials from recourse to their repressive function.

Traditionally the national legislation in the countries
studied differentiates between insult and libel. Thus, they differ
from common law countries, where insult “is not generally
found.”* In some of the countries, in sult is a matter of neither
criminal nor civil responsibility anymore (in Bosnia and
Herzegovina by virtue of the law on defamation; in Hungary the
constitutional court excluded value judgments from the
definition of insult consisting of offensive language). In the
majority of countries studied, however, insult is still subject to
legal regulation, but as a rule is regarded as less offensive than
libel. The differentiation is found in criminal law, while in civil
cases any form of diminishing someone’s dignity is subject to
compensation.

Alongside positive changes indefamation statutes, there
have been a few negative developments (bigger fines instituted
in Bulgaria as an alternative to prison; the unlimited amount of
civil compensation in Moldova replacing the previous limits).
They are usually the result of different lines of ongoing reforms
in different sectors that ar e not always coordinated.

Disclosure of state or other secrets. Protection of
sources. Access to information.

While defamation laws are designed to protect an
individual’'s reputation, state secrets are generally protected for
the sake of national security. Traditionally, most countries have

! See Toby Mendel’s statement in Ending the Chilling Effect, published by OSCE,
Vienna 2004, p. 25.
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laws passed a long time ago that provide penalties for undue
disclosure of such secrets. It is understandably that they were
not considered outrageous during the time of the Cold War;
however, using them in the present day causes problems with
regard to media freedom. The penalty prescribed is usually
lengthy incarceration. Cases of gpplication of such laws against
journalists have been reported in Hungary, Slovenia, Croatia
and Romania. One part of the problem is that media and
journalists are discouraged from implementing their
professional watchdog role in the society, being entrusted with
duties more appropriate for civil servants, such as keeping state
and even official (or professional and administrative) secrets.

The other side of the coin is that it is not always
sufficiently clear what data should be considered as a state or
other kind of secret. Although most of the countries have
passed laws for the protection of classified information in the
last decade, some (Serbia, Mmtenegro) still have no such
statutes. Of the laws that regulate classification of information,
some provide for more detailed lists of information categories
subject to classification, while others describe classification
categories more broadly. Combined with sanctions for
unauthorized disclosure and lack of good practices, the latter
model often raises threats to journalists reporting. Another
important element for striking the right balance between
freedom of expression and information on one hand, and
national security on another, is the adherence to the “harm
principle" in classifying information as state secret (the
Bulgarian law) and the possibility for applying the overriding
public interest test (Bosnia and Herzegovina, Hungary,
Moldova, Serbia and Slovenia). A number of laws deny
classification of information related to human rights abuses as a
secret, which is an important step to be followed. Of course,
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the best solution is narrowing th e scope of responsibility to the
ones having duties to keep the secrets (Bosnia and
Herzegovina, Romania). Application of the public interest test
has not been reported from the countries with recent cases of
prosecution of journalists for disclosure of state or military
secrets, which raises concern.

Regarding protection of sources, this question is
regulated by different pieces of legislation varying in the
different countries and covering different scopes. What should
be noted is that according to the reported, cases of forcing
journalists to disclose sources appear to be very rare and
exceptional. In practice, courts everywhere are aware of this
defense and exercise their powers with caution. Potential
problems could arise from bad formulation of the laws.

Access to information is not a right afforded only to
media or journalists. In most ca ses they are treated equally to
other citizens, with slight privil eges in exceptional cases (such
as the shorter response times in Romania and Slovenia; free of
charge access in Serbia). Thismeans that the general standard
of information seekers’ equality is observed in all the countries.
It is true that access to info rmation laws are not just for
journalists, but for all citizens. However, they help create a
better media freedom environment by introducing the principle
that all government-held informat ion should be available to the
public on principle. This contributes to a practical change for
public officials and civil servants in terms of accountability and
openness to criticism. Also, the use of access to information
laws by journalists in their inve stigations equips them with a
legal tool that supplements the general right to seek, impart
and receive information. Legal actions by journalists against
public authorities’ refusals to provide information change their
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position, making them plaintiffs, rather than defendants, as in

defamation cases. Broad media coverage of such cases
encourages the exercise of the right to information and

contributes to a narrower interpre tation of secrets in practice
(Bulgaria).

Conclusions

In general the problems that are usually noted about
defamation are: criminal liability, prison sentences, more severe
sanctions in public officials’ cases and the failure to take into
account the knowledge of falsity or reckless disregard of the
allegations made. In the eleven reports there are some findings
that highlight other aspects of th e issue. It is quite interesting
that alongside the positive trend of decriminalization of
defamation, it is not the penal laws that most endanger
journalists; freedoms, nor it is the threat of imprisonment, to
the extent that it still exist and a pplies. In the counties that still
have such penalties; the most severe punishments for libel or
insult are applied by civil courts. Excessive pecuniary damages
sometimes turn out to be much more oppressive than fines or
suspended prison sentences. Also,in criminal cases the intent
or disregard of the perpetrator is entertained with more
precaution, while the burden of proof is more often on the
prosecutor rather than on the defendant.

In light of the fact that hi gh-ranking officials and other
civil servants still often resort to the recourse of defamation
laws, the efforts for decriminalization should go on. It should be
kept in mind, however, that changes in laws that make them
better-formulated, with more emph asis on the burden of proof,
the principle of proportionality an d the overriding public interest
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will be of crucial importance for establishing better practices. Of
course, progress should be assessed not by the mere wording
of legal texts, but by their app lication in reality. Therefore,
training sessions for criminal and civil judges should be
undertaken extensively, while the issue of defamation should
remain a topic in ongoing public debate. The appropriate course
of action is to move from regulation to self-regulation in such

matters. Ethical norms should take the place of laws, while in-
house committees should consider defamation cases instead of
state courts.

The criminal responsibility of journalists for imparting
state secrets should be completely removed in democracies. At
the very least, any reporting of such matters should be subject
to the harm test and the public interest test. This includes
taking appropriate measures to put laws on classified
information in line with access to public information laws and
freedom of expression standards.

Access to information laws shoud be used frequently by
journalists and media in their operations, because they are a
tool for changing the media fr eedom environment and for the
better promotion of public debate and democracy.
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Albania

By llda Londo

Executive summary

Albania has at the moment a vibrant media scene, which
has seen significant development since its early stages. Despite
undeniable progress, however, ethical violations still exist.
Some journalists appear to, interpret freedom of expression as
a “hunting license.” Although many journalists seem to be
aware of this situation, they lack both the incentive and the
initiative to amend the situation.

Given the unstable nature of the labor market and
working conditions for journalists, this problem ranks very low
on the Albanian media’s agenda. Similarly, media owners, with
a few exceptions, do not seem to be particularly interested in
improving the ethical record of their media.

However, despite this situation, Albanian courts are not
flooded with defamation lawsuits against media and journalists.
The lack of unified practice and case law, coupled with the
absence of systematic research and monitoring of defamation
cases by civil society, does not allow for accurate analyses of
and conclusions regarding the situation.

On a more positive note, there are continuous attempts
to decriminalize defamation and to bring this area of legislation
in line with international st andards. Along the same lines,
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several stakeholders have beeninvolved in discussions about
the possibility of establishing an effective practice for self-
regulation. Although these struggles have recently been of a
constant and concerted nature, their outcome will depend on
many other factors.

Context

Albania has been a parliamentary republic since the
overthrow of the Communist regime in 1990 and has been
trying to consolidate democracy ever since. Politically, the
country has made constant progress after two major crises in
the late 1990s, with the latest parliamentary elections in 2005
considered as the best held to date. These elections resulted in
a parliament where a coalition of right-leaning parties holds 80
seats out of 140.*

As of January 1, 2005, Albania’s population was 3.135
million.? According to the most recent data (from 2004), the
country’s GDP per capita was €1,8922 and the average monthly
wage in 2003 was ALL 19,123 (€159).* The economy has

! parliament of Albania, data available at
http://www.parlament.al/dokumenti.asp?id=529&kujam=2gjedhjet%20e%20fundit
%20té%20kuvendit

(accessed on September 1, 2006).

? Institute of Statistics (INSTAT), data available on
http://www.instat.gov.al/graphics/doditaelat/Treguesit%20Sociale/Popullsia?POP%
202004/popl.xls (accessed Saptember 1, 2006).

3 Institute of Statistics (INSTAT), data available at
http://www.instat.gov.al/graphics/doditalat/ Treguesit%20Ekonomik/Llogarite%20
Kombetare/Korrik2006/Tabl.xle€cessed on September 1, 2006).

* Institute of Statistics (INSTAT), data available at
http://www.instat.gov.al/graphics/doditalat/Treguesit%20Sociale/Pagat/PAG%202
004/Tab1.xls (accessed &eptember 1, 2006).
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progressed recently at a steady pace, while most state
enterprises have been privatized, except for the large utility

companies, such as those providng water, electricity, etc. In

2001, for example, only 18 percent of registered employees
worked in state-owned enterprises.® However, the transition to

a free market economy has not been a smooth process:
especially in the case of large enterprises, such as the public
phone company, or the largest savings bank in the country, the
privatization process has always provoked contestations and
discussions regarding the government’s stance and involvement
in this process.

The situation is quite different regarding the privatization
of media outlets, which began in the early 1990s; almost all
publications that were issued before 1990 have ceased, except
for the daily newspaper of the Socialist Party and some niche
publications that continue to be published by the Academy of
Sciences and other institutions of this nature. In fact, the
current picture of the media market in Albania differs
dramatically compared to 1990, having undergone a remarkable
evolution. Its numbers have experienced a continuous boom in
the last 15 years, despite the extremely small market. Along
with the variety of choices th ese numerous media offer, they
also have raised questions alout their business practices and
sustainability, in light of the diff iculties of surviving in such a
small, competitive market. At the moment there are 25 daily
newspapers published in a country of three million people.
According to official data, Albania has 66 local television
stations, two national television stations, two satellite television
companies, and 40 local cable television stations. With regard

® INSTAT, “Statistical Yearbook, 1993-2001,” Tirana 2003, p.45.
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to radio stations, there are 46 local radio stations and two
national ones.®

Both print and electronic media have boomed, despite
totally different regulatory regime s. Print media operates in an
almost complete lack of legal regulation on the press. Instead,
it is subject only to regulation by general competition and
commercial laws. After the law on print media, which was
considered too restrictive and wholly inadequate for the
Albanian context, was repealed in 1997, the Press Act was
passed. This act contains only two provisions that guarantee
the freedom of press in a general and vague manner. As a
result, newspapers or print publications in general do not need
to be registered. This absolutely lax policy contributes to a
greater difficulty in knowing the exact number of publications at
any time.

On the other hand, the legal framework for broadcasting
activity in Albania was established by the Public and Private
Radio and Television in the Repulic of Albania Act (hereafter,
the Radio and Television Act). The act, which has been
amended six times since its adoption in 1998, purports to
regulate in detail the activity of the electronic media, including
public broadcasting. The main body responsible for
implementing the law is the regulatory authority: The National
Council of Radio and Television (KKRT,www.kkrt.gov.al). This
regulatory body has not had a history of smoothly fulfilling its
mission: its decisions first on frequency distribution and then on
several sanctions imposed upon broadcasters, especially
regarding the implementation of anti-piracy provisions, have
often been contested and have sometimes provoked protests.

® KKRT, Department of Jurisdiction and Licenses, 16 May 2006.
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In view of this situation, the last amendment on the law
was an initiative by the government that sparked lively debates:
the law had to be voted on twi ce, because it was returned to
Parliament after the President refused to sign it. The
amendment and the debates themselves centers on the
performance and independence of the regulatory authority of
electronic media and the governing body of public
broadcasters. The amendment was intended to change the
formula for appointing the members of these bodies, in
response to claims that the election formula that sought a
balanced representation in the KKRT of the main political forces
in the Parliament so far had not produced the desired
professional results. In fact, both the KKRT, the general
regulatory authority of the el ectronic media, and the KDRTVSH
(The Steering Council of Puldic Broadcasters) have not
managed to be perceived as impartial and independent, in spite
of some progress that they have made: “KKRT has not yet
managed to remove concerns that most of its decisions are
influenced by one political group or another, and by the
government most of all.”’

According to the new amendments,® the KKRT is
composed of five members that have a five-year mandate,
eligible only for two terms. The Parliamentary Commission on
Education and Means of PublicInformation selects two out of
the four candidates that are proposed for each seat. Each of
the following groups can propose these candidates:

- electronic media associations;
- print media associations;

" Chapter on Albania in EUMAP, “TV Across Europe,” 2005, p. 195.
8 Law no.9531, on Some Amendments to Law n0.8410 On Public and Private Radic
and Television.
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- academia and associations of electric and electronic
engineering;

- the Chamber of Lawyers and other lawyer associations;

- parliamentary groups themselves.

At the moment, the newly-el ected regulatory body has
just started working after being el ected in the last July session
of Parliament, during which the opposition refused to vote. It
remains to be seen whether the new formulas will improve the
effective regulation of the electro nic media in a highly skeptical
environment.

This lack of strong regulatory bodies in electronic media
and the almost total lack of re gulation in print media have
influenced to some extent the media’s editorial independence,
or rather have contributed to a clear absence of its guaranteed
independence. The Constitution states that freedom of the
press, radio and television is guaranteed.’ In similarly general
terms, the Radio and Television Act states that “editorial
independence is guaranteed by law.”° In addition to this broad
provision, the law seeks to guarantee the independence of
broadcasting through a number of important provisions
pertaining to regulatory authorit y, public broadcasting, content,
sponsorship and other areas. As a matter of fact, the KKRT has
never initiated any efforts to gu arantee the implementation of
these particular provisions so far.

The other paragraph of the same article in this law also
guarantees what can be considered a sort of equal employment

°Constitution of the Republic of Albaniapproved by Parliament on 21 October
1998, adopted by the Referendum of 22 November 1998, and in force since its
promulgation by the President of the Republic on 28 November 1998, art. 22.
19 Law no. 8410, On Public and Private Radio and Television, art. 5.
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opportunity policy: “Employment, promotion, duties and the
rights of public and private radios and televisions are not
determined by sex, ethnic [the law states simply “origin,” but
“ethnic” is assumed] origin, politic al convictions, religion, or
membership in trade unions.”** Again, this attempt to protect
these two essential ingredients of independent media has many
pitfalls when viewed from the legal angle, with no sanctions
imposed in case of breaches, and with no clear method of
defining these concepts or methods for identifying violations. *2
However, the regulatory authority has never attempted to
implement this article, and neither have journalists, due to the
extremely disorganized situation in which they find themselves
vis-a-vis their employees.

There are several journalists’ associations, all of which
remain extremely weak. The two main associations, the League
of Albanian Journalists and the Association of Albanian
Journalists, have not made any notable attempts to raise
awareness among journalists or to organize them for their
common good. The International Research and Exchange Board
(IREX), an international NGO involved in, among other things,
the strengthening independent media, has recently supported
the idea of establishing a trade union for journalists. According
to the chairman of this trade uni on, the association is expected

1 pid.

12| Londo, Report on Albania, in Brankica Petkovic (ed.), Media Ownership and Its
Impact on Media Independence andrBlism, Peace Institute and SEENPM,
Ljubljana, June 2004, available at
<http://www.mirovni-institut.si/media_owmghip/albania.htm> (hereinafter,
PI/SEENPM, Media ownership — Albania) p. 40.
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to come up with a collective contract type soon, which should
then be negotiated with media owners. *3

Quiality journalism is difficult to achieve when journalists
themselves are very frequently deprived of their rights. The
overwhelming majority of journalists work without contracts,
given the weak implementation of Labour Code in the country
and the lack of regular supervision of its implementation. It is
not the case that they work as freelancers, but rather that they
are simply not given any contracts to sign in most cases,
because employment regulations are rarely enforced. In
addition, there is no such a thing as collective bargaining yet.
The country’s Labour Code, which regulates employment
relations and which also applies to media outlets, is not
respected in practice. The recently established union describes
the media labor market as not conforming to any norms or
regulation, since the majority of journalists work without
contracts and are not paid any social insurance* A 2005 study
on the business practices of the main media outlets revealed
that the contractual agreements that might guarantee the
independence and protection of the editorial staff lack
references to any ethical standards at all.™ As a result,
journalists do not enjoy the free dom to stand up and fight for
their opinion, especially if it is contrary to that of the owner.

In fact, the labour market within the sector is quite
unstable. It is very easy to ente r this market. As one report put

13 Aleksander Cipa, “Albanian Union of Journalists: Trade Union Organization in
the Media Life in the Country,” quoted in Albanian Media Monitoring Center,
“Albanian Media Monitor,” 2005, p. 66.

* |bid.

151, Londo, Report on Albania, in Manuela Preoteasa (ed.), Media: The Business of
Ethics, the Ethics of Business, Center for Independent Journalism and SEENPM,
Bucharest, 2005 (hereinafter, CPJ/SEENPM, Business of ethics — Albania) p. 29.
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it: “You can finish your studies in agriculture and still

immediately become a journalist in Albania.”*® Access to
journalism, in fact, is quite open. There was an attempt to

change this situation with a draft law in 2001, which provided

for the establishment of an Order of Journalists that would

serve as a regulator of the media community and its activities;
however, the bill was strongly rej ected, since it was argued that
such a structure must be established by the free will of
journalists, rather than being en gineered by Parliament or being
legally obliged to report to Parliament. According to this
provision, all journalists would be obliged to be members of this
Order and to adhere to its regulations, a system modeled after
ltalian regulation in this area.!’ The /aissez fairetrend in the
field of journalism won over the other interest groups at the
time, who preferred the self-regul ation of the media instead of
too much legal regulation.

Due to incomplete or poorly implemented legislation and
because journalists tend to have an extremely insecure
employment status, there is ample room for media owners to
interfere with editorial policy in any manner and at any
moment. In this context, media owners seem to be the driving
force behind the developments in the media scene for many
years now. Media proprietors often have a background in other
businesses, such as construction and trade, and there are also
cases in which owners have pditical affiliations, or even
governmental posts, before or after owning a media business.
Media ownership became a controversial issue in 2003, due to
persistent allegations that media owners have traded favorable
coverage to politicians in return for patronage of their other

18 IREX, Media Sustainability Index 2005, available at
http://www.irex.org/msi/2005/MSI-2005-Albania.pdf
Y Draft Law on Press, 2001.
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businesses!® In fact, this is an area that seems to need greater
transparency. As with many other economic sectors in Albania,
the media industry lacks transparency, a basic condition for
ethical behaviour, yet neither th e state, nor the media owners
seem keen to change the situation. *°

In light of all the above ci rcumstances, establishing an
efficient self-regulating system is not at all an easy task. In fact,
self-regulation so far has been almost inexistent. Journalists’
lack of rights poses serious difficulties for the facilitation of the
self-regulation process. Furthermore, low ethical standards and
the existence of criminal law on defamation coupled with
inconsistent court practices in this area point to a clear need for
establishing such a practice. Cansequently, in order to assess
the possibilities for improving et hical media conduct it would be
useful to examine whether there is a balance of freedom of
expression and the right to reputation in legislation and how
this is applied in practice by media and courts alike. The
following section describes the current state of self-regulation in
the media and reviews the laws particularly relevant to freedom
of expression, as well as their implementation.

Codes of ethics

Albania has had a code of ethics for journalists since
1996, which was drafted through th e initiative of the Albanian
Media Institute, the main NGO in the country dealing with
media training and policy, and the two main journalists’
associations, the Association of Albanian Journalists and the
League of Professional Journaliss. However, ten years since its

18 Chapter on Albania in EUMAP, “TV Across Europe,” 2005, p. 199.
19 hid.
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creation, the implementation of th is code has been left to the
individual wills of journalists, since no implementing body has
existed to enforce or supervise adherence to this code.

The Code of Ethics covers the usual areas intended to
promote the responsibility of jour nalists in their everyday work,
such as accuracy of information, protection of privacy,
protection of minors, protection of victims of crime, and
confidentiality of sources. The code also includes provisions
guarding against conflict of interest between the journalists’
personal and professional life and between the newspapers’
commercial and editorial policy. For the purpose of the code,
public interest is defined as:

a) Finding out and exposing a crime or a scandal;
b) Protecting public health and ensuring its security;

Protecting the public from distortion due to individual
declarations or actions by an individual, organizations, or
institutions etc.; finding or exposing a crime or scandal*

At the moment of the drafti ng of this code, the media
outlets were predominantly print media, since the electronic
media boom started after 1995. However, since the moment of
the signing of this code by the two main journalists’
associations, this code has keen the main code of ethics
recognized by the media community in general, until recently,
when some media outlets have drafted their own codes of
ethics.

20 Code of Ethics of Albanian journalists, 1996, chapter XVII, available at
www.media-accountabilityrg/library/Albania.doc (accessed on September 1,
2006).
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As mentioned above, the main weakness in the code was
not due to any provisions that were considered unsuitable or
were not accepted by the community; rather, the lack of an
implementing mechanism that would supervise journalists’
conduct in relation to the code was the main flaw in this
attempt at self-regulation. Th e absence of this mechanism
relegated the code to a piece of paper that was at best not a
determining factor in journalism conduct, and at worst a
document whose existence journalists did not even know about.

The drafting of the code was a process that primarily
involved the representatives of the two main journalists’
organizations mentioned above, facilitated by the Albanian
Media Institute. However, the passive role of these
organizations and similar groups in the media community have
affected journalists’ awareness on the code to some extent and
consequently its implementation. Both associations are
members of the International Federation of Journalists, but
there are no reliable statistics as to the number of members
represented by each, and neither is regarded as active in
defending journalists’ rights.?* As an editor-in-chief of a daily
mentioned in an interview conducted in the framework of a
regional study on media self-regulation: “The journalists’
associations should have a greder role in the self-regulation
process. At the moment they are in a dormant state. The fault
here is also of the journalists as well, who do not even pay the
membership fee.”?* Hence, for many reasons, the journalists’
associations have not been able to take an active role in the
self-regulation process or in any other area.

%1 Chapter on Albania in Article 19/International Federation of Journalist, “Research
on Development of Media Self-Regulation in South East Europe,” 2004.

22 Interview with Alfred Peza, editor-inaéef of Korrieri, Tirana, 12 December

2004.
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It is difficult to measure the degree of awareness of
journalists to the code. This is mainly because the drafting of
the code was not followed by the signing of this code by the
media outlets at the time. Althou gh the code was sent to the
main media outlets and their feedback on the document was
requested, there was no subsequent effort to encourage the
collective signing of this code, along with the oath to abide by
its provisions. There have been continuous attempts to raise
awareness through training and roundtable discussions on the
code and ethical aspects in general, organized mainly by the
Albanian Media Institute, but th ere is no information on their
outreach.

While the above-mentioned code has turned out to be
little more than a formality, ther e have been some initiatives to
establish internal codes of ethics in some media. The most
popular and successful effort has been that of the Spekter
Media Group, one of the main Albanian media groups, which
publishes the daily newspapers Shekulli, Sporti Shqgiptar, and
Biznes, as well as weekly magazne Spekter. The code of this
company outlines the way reporters should deal with their
sources, cases in which anonimity is allowed, how to avoid libel,
respect for privacy, how to report on minors and victims, and
other professional issues?

This code is implemented by an ethics bureau composed
only of one representative, who is employed by the company?®*.
In general this board works in a retrospective manner: content

%3 Spekter jsc. Code of Ethics, available at
<http://www.shekulli.com.al/index.php?ge=kodietikes&PHPSESSID=7c3a9d054
19¢2¢2fh412638191d292¢c6

24 Interview with Mark MarkuHead of Board of Ethics, Tirana, 10 December 2004
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Is monitored by the staff and there is a meeting with journalists
once a week, after the publication of articles. * The participants
in these meetings analyse and discuss the content of the
newspaper and can even impose sanctions, such as fines, in
cases of violation of the code. These sanctions are not specified
in the code, but rather determin ed on a case-by-case basis by
the bureau in cooperation with the owner, after making the
necessary verifications?® Although the case of the Spekter Code
and journalist conduct seems to be a success story in the area
of self-regulation, it remains unclear whether this conduct
derives from fear of sanctions or from individual awareness and
the willingness of journalists to abide by the code.

For example, in a case when a questionable “fact” was
reported, the board and the reporter further investigated and
determined that the reporter was wrong, and subsequently
levied a fine of $40 upon him.?’ This is an illustration of not
only the functioning of the self-r egulation within this company,
but also of the educational role this process might have among
journalists, who discuss a case together before reaching a
conclusion. However, if not properly balanced, this system risks
turning into a dictatorship controlled by the owner or the
management of the newsroom. An example that testifies to this
trend was mentioned in an intervie w with the head of the ethics
bureau, who attributed a direct ro le to the owner in a decision
to fire a journalist who was accu sed of violating the principle of
checking a story with two sources.?® This trend is even more
apparent when a closer look at the code reveals that neither
the code nor the board that supe rvises its implementation does

*® |bid
?% |bid.
*" |bid.
?8 |bid.
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not in any way regulate the re lationship between journalists
and owners/editors.

Hence, in a context in which the code aims only to
protect the public and yet journalists are bound to abide by it, it
becomes imperative to balance the accountability of journalists
with the proper editorial independ ence. Even more so when this
area does not enjoy any specific legal or social protection and is
often identified as a serious problem by journalists: “In general
journalists comply with the politi cal and ideological approach of
the media in which they work. This happens primarily so that
they can preserve their jobs, but also due to a kind of self-
censorship that they develop.”?

A new code and implem entation mechanism

In light of this situation, the Albanian Media Institute
started a new process of revising the existing code, coupled
with an attempt to facilitate discussions about the possibility of
establishing a self-regulatory mechanism that would supervise
its implementation. Apart from th e relative lack of success of
the first code and the need to adjust it to the changes that
have taken place in the last decade, there was a third reason
for this attempt to effectiv ely self-regulate the media:
Amendments aiming to decriminalize defamation and libel are
currently before Parliament and will hopefully pass in the near
future. Thus, this new code, and more importantly, an
iImplementation mechanism, would provide the proper balance
between greater freedom of expression and journalistic
responsibility and accountability.

29 Chapter on Albania in Media Center, “Ethics and Journalism,” 2005, p.21.
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This process started in November 2005 with a round
table that involved the main stakeholders, including media
owners, directors and managers, editors, journalists, civil
society activists, members of parliament, media lawyers, etc.
The patrticipants in general expressed their agreement with the
need to update the existing code and their willingness to
discuss the establishment of a self-regulatory mechanism.*
From this meeting two separate work groups were established,
which would work in a parallel way: one on the revision of the
Code of Ethics, and the other on the examination of possibilities
for establishing a self-regulating mechanism.

In the period that followed (from November 2005 to July
2006), several meetings with differ ent stakeholders took place.
These meetings aimed at presenting the work done by the two
work groups, receiving the feedback of stakeholders, and
eventually incorporating it into a new draft. The objective of
this process was to involve as many stakeholders as possible, in
order to have ample feedback and a final product that would be
as representative as possible. Tothis end, journalists, editors,
media managers, owners, as well as columnists participated in
these roundtable discussions. Atthe moment there is a final
Code of Ethics and a statute for a self-regulation body that can
be established. These will be presented at a final stakeholders’
meeting, scheduled for September, at which the future of this
new attempt at self-regul ation will be determined.

30 Comments from Roundtable Meeting with Stakeholders, November 4, 2005,
Tirana.

34



The revised code

As expected, the revised code was not different in its
core from the existing code: its main concern was still accuracy
and fairness of information, right to reply, information sources,
private life versus public interest, protection of minors, etc.
However, the revision process involved the consultation of
many codes of ethics in Europe and beyond, in order to have as
broad a base of reference as possible in this area. What was
new in this code was that it began as a code of conduct, rather
than as a code that included the main deontological aspects of
journalism. In other words, it st arted as an attempt to respond
to as many of the potential d ilemmas journalists face in their
work as possible, rather than as an attempt to outline general
principles, as the existing code did. More specifically, it
introduced some new areas and concepts, such as the coverage
of accidents and misfortunes, the separation of editorial content
from advertising, coverage of elections, public relations and
press, reporting on polls, criminal memoirs, letters to readers,
etc. Also, three new chapters were added, such as plagiarism,
the role of media in society, and relationships within the
community of journalists. *

In general, the code was regarded as well-written and
exhaustive, covering the main aspects of journalists’ conduct.
The final code reflects all the relevant suggestions and remarks
made by the stakeholders. However, it must be noted that
stakeholders, particularly journalists, often addressed the issue
of their protection and their cont racts as a parallel issue and a
problem that should be solved in order for them to be able to

31 Revised Draft Code of Ethics of Albanian journalists, 2006, hereafter referred to
as “Revised Draft Code.”
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respect the code without any problems. Another issue they
raised was that of the necessity to establish a representative
self-regulating body that would enjoy legitimacy vis-a-vis the
media community; otherwise the new Code would be as
doomed to failure as the first one.

A self-regulating mechanism

After reviewing several cases of self-regulation models in
other countries, the work group drafted a statute that was
closest to the Bulgarian model of self-regulation. It was
proposed that this body, presently referred to as the Council of
Ethics, should register as an association, since, from the legal
point of view, this form guarantees the broadest
representation.®> Members of the council can be natural or legal
persons, media outlets, civil society organizations working on
freedom of expression, journalists, freelancers, columnists, etc.
While the general guiding principle is that membership is
voluntary and unlimited, a broad range of membership is clearly
preferred in order to provide the greatest legitimacy possible.

The highest body of the Council of Ethics would be the
General Assembly, composed of all members. Similar to a
parliament, this assembly would gather once a year, with legal
entities being represented by one representative through a
written authorization. ** The meetings’ quorum would be 50
percent of the assembly members, plus one.®* A quorum of 2/3
of members would be necessary for decisions that modify the

32 Concept of the Council of Media Ethics, 2006.
33 H
Ibid.
3 Draft Statute of the Association “Cotihaf Journalism Ethics,” February 2006,
article 12, hereafter referred to as “Draft Statute.”
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Statute of the association, exclusion of members, or the
dissolution of the association.*®

Another body within the organizational structure is the
Chairmanship of the Associaticn, composed of seven members
with four-year mandates and with an open voting process. Each
member is entitled to propose candidates for chairmanship.
Candidates are elected through a simple majority.®*® The
chairmanship would act as the managing unit of the
association, with some of its main duties being:

- implementation of the long-term strategies of the
association;

- regulation and implementation of financial activities;

- drafting the annual report and budget for next year;

- determination of the membership fee and its mode of
payment, etc.®’

The chairmanship should convene no less than four
times a year, with a quorum of four members. Voting decisions
are made by a simple majority.*®

In addition, two permanent commissions would be
established within the Council of Ethics, one for print media and
the other for electronic media.* These would be the bodies
that examine complaints regarding possible ethical violations.
Each body would be composed of 12 members, out of which
four would represent the media owners (hamely publishers for
print media and TV/radio owners for electronic media), four

35 Draft Statute, art. 13.
%% |bid, art. 15.

37 Ibid, art. 16.

% bid, art. 17.

39 |bid, art. 23, 24, 25.
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would represent journalists for print and electronic media
respectively, and four would be independent representatives.
This last category will be composed of persons that have
special merit in the media area, such as representatives of civil
society. According to the group to which they belong (i.e.
owners, journalists, independents), members of the assembly
can propose eight candidates, out of which four will be elected
for each representational group within each commission.

This procedure rules out the right of the public or
persons/media that are not members of the associations to
propose their own candidates. However, members of these
commissions do not necessarily need to be members of the
association. Commission membes have a three-year mandate
and cannot have more than tw o successive terms. The mandate
IS revoked only in cases of resignation and if the chairmanship
finds any incongruence.*® However, the draft statute does not
yet describe what could constitute incongruence.

Some of the duties of the ethics commissions include®!

- examining complaints submitted by media or the general
public against those media outlets that are members of
association;

- serving as a mediator between the grievant (the person
bringing the complaint) and the media in question, aiming to
result in a correction or confutation, satisfactory to both
sides;

- if necessary, publicly criticizing those media that have
violated the code;

- proposing amendments to the code;

- informing the public on its activity in a periodic manner.

40 |pid, art. 26.
41 |bid, art. 28.
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The public can also lodge complaints with the
commissions of ethics, as long as the media they bring
complaints against are members of the Council of Ethics. The
commissions should gather at least monthly and decide by
simple majority, with a quorum of seven members.** The
decisions of the commissions should be made public through
the members of the association, namely the media outlets,
signatories of the code and members of the Association.”® The
same media should offer free advertising time to the activities
of the commissions, on a monthly basis.**

One of the most hotly-debated issues regarding the
Council of Ethics was its financial support. According to the
draft statute, the financing sources would be the annual
membership fees, subsidies, dmations, and sponsorships, as
well as any revenue generated from the sale of publications of
the association’s studies® Although regarded as a fair way of
supporting the association’s activities, some stakeholders have
expressed their doubts as to whether this was achievable, given
the bad experience of associations of journalists in collecting
membership fees. Also, the inability to gather many members
would harm the legitimacy and representative nature of the
association*®

Unfortunately, at the moment this coordinated effort to
revise the Code of Ethics and establish a press council seems to
be the only attempt for media self-regulation in the country. As

2 |bid, art. 29.
3 bid, art. 30.
4 \bid, art. 31.
4 bid, art. 40.
46 Comments from roundtable with stakeholders, March 27, Tirana.
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a result, other possible forms of self-regulation, such as in-
house ombudsmen have yet to make their appearance.
However, there are efforts to raise awareness about ethical
behaviour and self-regulation: there is continuous training
about ethical issues for journalists, offered as a course by the
Faculty of Journalism, by the Albanian Media Institute as one of
the endorsers of the Code, and by various other organizations.

However, in the absence of continuous monitoring of
ethical conduct or a body that would cover this area, it is
difficult to measure the impact of training and education on the
everyday conduct of journalists. In addition, there is no
specialized publication on mediaissues and development in the
country, in which ethics would be a part of the public and
professional debate. After the quarterly Media Shqgiptare
magazine ceased publication in 2004, no other publication or
forum of a different kind has repl aced it. In this context, the
public debate on the ethical conduct of the media is very weak
and sporadic, emerging only in flagrant cases or issues
involving famous persons; however, such debates usually
quickly die out after another issue comes up.

Defamation: legislatio  n and implementation

In current Albanian legislation defamation is both a
criminal and a civil law issue. However, a joint initiative by the
Open Society Justice Initiative, New York, and the Albanian
Media Institute seeks the support of members of parliament in
order to pass amendments that aim at decriminalizing
defamation, which are currently pending in Parliament. These
amendments’ objective is to repeal the criminal provisions
regarding defamation and to amend the civil provisions.
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Criminal Law provisions

The current Albanian Criminal Code contains two main
articles that make up the bulk of defamation law: one of them
is on insult and the other is on libel. The alleged victim is
responsible for starting these lawsuits. When it comes to
penalties, the ones for insult are slightly lower: a fine or up to
six months of imprisonment,*’ as compared to a fine or up to
one year of imprisonment for libel. *® According to the same
provisions, when these acts are committed publicly, which
implies the media, the sanctions are the same for both
contraventions: fine or up to two years’ imprisonment. No
distinctions are made as to whether the offender is a journalist
or a common citizen; the law applies to all citizens, and
therefore to all journalists, regard less of the kind of media they
work in.

A note must be made on the legal approach to alleged
defamation of public officials here. There are specific criminal
provisions intended to prevent insulting or defaming public
officials on duty, stating that inte ntional insult or defamation of
an official in his official capacity each constitutes a criminal
contravention and is punishable with a fine or up to one year of
imprisonment.*® The penalties are higher if the acts are
committed publicly. Thus, these provisions raise the sanctions
for public officials in cases of insult, whereas defamation
sanctions are the same for public officials as for other
individuals.

47 Criminal Code of Albania, art. 119.
“8 |bid, art. 120.
9 |bid, art. 239-240.
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In addition to this increased protection, criminal law also
favors public officials in another aspect: public officials who are
defamed do not need to litigate their case themselves, because
public prosecutors can do so for them.*® Graver sanctions for
defamation against public officials and ex officio prosecution are
the most visible problems when it comes to examining
legislation and court cases’ impact on freedom of expression.
This part of Albanian regulation clearly collides with the
important principle articulated by European Court of Human
Rights, according to which public officials should tolerate a
greater degree of criticism than private persons.”’ In fact,
international organizations concerned with freedom of
expression campaigns have strangly recommended that instead
of providing extended protection for public officials, the
standard for defamation in cases brought by public officials
should be stricter than the standard for other individuals. >

Finally, criminal law contains some articles intended to
prevent defamation of the repres entatives of foreign countries,
national symbols such the anthem and flag, the President of
Republic, the Republic’s symbos, and judges; recently, these
articles have constituted a source of concern and debate for
journalists, freedom of expression activists, and media lawyers:
“Whereas journalists are increasingly aware of the limits
imposed on journalistic freedom for the sake of protection of
individuals, they question the appropriateness of having
defamation provisions in place for the protection of objects

*0 Gent Ibrahimi, “Defamation Law in Albania: On the Way to Reform,” quoted
Mediaplan Institut,

“The Stumbling of Media in Times of Transition,” 2005, p.159.

*1 Institute of Public and Legal Stdi, “Freedom of #pression: Law and
Jurisprudence,” 2003, p.30.

*2 Article 19, “Memorandum on Albanian Defamation Law,” commissioned by
OSCE, September 2004, p.11.
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such as the national flag and other symbols.”>® An international
review of defamation legislation in Albania also posed the same
doubts: “Defamation laws should not be used to protect the

‘reputation’ of objects, such as State or religious symbols, flags
or national insignia; nor can they be used to protect the

‘reputation’ of the State, or nation, as such.” >*

Civil Law provisions

Albania’s Civil Code containstwo articles that relate to
defamation, one on libelous and inaccurate publications, and
the other on liability concerning non-property damages.
According to these provisions, the court can order the
publication of a refutation when it has been proved that the
information published was inaccurate or libelous, independently
of whether there was reckless disregard of the truth or not. *°

In addition, a more general article provides for the right
to sue if persons feel their honor or dignity has been harmed. *®
The greatest controversy in this article lies in the fact that it
enables individuals to sue for damages on behalf of deceased
people, provided they did not r eceive redress when alive: “The
right to sue for the defamation of the reputati on of deceased
persons could easily be abusd and might prevent free and

%3 Gent Ibrahimi, “Defamation Law in Albania: On the Way to Reform,” quoted in
Mediaplan Institut,

“The Stumbling of Media in Times of Transition,” 2005, p.157.

* Article 19, “Memorandum on Albanian Defamation Law,” commissioned by
OSCE,

September 2004, p.11.

°® Civil Code of Albania, art. 617.

*® |pid, art. 625.
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open debate about historical events.”’ Moreover, the law fails
to set limits on the amount of damages that may be awarded in
cases of non-property damage, which grants the courts a power
that has to be used carefully.

Proposed amendments to legislation on
defamation

The initiative to amend the current legislation on
defamation has featured parallel attempts at amending both
criminal and civil laws. These amendments propose to
completely repeal insult and libel from the criminal law, along
with a repeal of articles that feature enhanced protection for
foreign dignitaries and national symbols. Instead, the
amendments would provide protection only for public officials
that suffer harsh insults in their official capacity, a
contravention that is punishable only by fine, and no longer by
imprisonment. In addition, the sy mbols of the Republic are still
protected, but the sanction is changed to fine only, and can
apply only if intention to contravene is proved.

In order to compensate the decriminalization of
defamation, the working group also proposed amendments to
the Civil Code. First, the amendment proposes to pose a statute
of limitation of one year on the defamation action, seeking to
improve the current article in the Civil Code, in which no

7 Article 19, “Memorandum on Albanian Defamation Law,” commissioned by
OSCE, September 2004, p.15.

*8 The information from this section is from the Relations for the amendments on
Criminal and Civil Codes, drafted by the working group on amendment to
defamation laws, and presented to the members of parliament in the series of
lobbying for these amendments to pass.
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limitation period is imposed at all: “Clearly, such regulation is
problematic from the point of view of free speech because as
time goes by it becomes increasingly difficult for the parties to
a defamation proceeding to show with sufficient clarity the facts
that prompted the co ntested statement.” *>°

In addition, the bill proposes to establish a casual link
between the contested action or statement and the perceived
damage to reputation. Moreover, liability is limited only to those
cases when damage occurs as aresult of inaccurate statement
of facts. The abuse of tort clai ms for the desecration of memory
of dead persons has also been Imited. In order to attain these
goals, the bill enumerates a list of circumstances to be
considered by the court in determining the liability of the
defendant for defamation. More specifically, opinions and minor
factual inaccuracies are not conddered offenses anymore. Also,
for the first time, the court is expected to apply the public
interest test; that is, the person accused of defamation in issues
of public interest is liable only in those cases when he
disseminates the information knowing that it is false.

Last, but not least, the bill seeks to introduce a
mechanism that ensures proportionality of compensation to the
damage suffered. The amendments aim to mitigate damage,
mainly through publication of refutation, reconciliation of
parties, consideration of whether there was personal gain
involved in committing a defamation, and the impact of
compensation for damages on the financial situation of the
defendant.

%9 Gent Ibrahimi, “Defamation Law in Albania: On the Way to Reform,” quoted in
Mediaplan Institut,
“The Stumbling of Media in Times of Transition,” 2005, p.169.

45



The process of amendment of the defamation law
started in early 2004 and reached the present status through a
series of roundtable discussiors and lobbying activities by the
initiators and the working group with MPs, media lawyers,
journalists, editors, civil society representatives, etc. After
receiving the written support of 23 MPs, the amendments
proceeded to Parliament in May of 2005, but could not be voted
due to lack of time, since the general elections took place soon
afterwards. Presently, the Albanian Media Institute has resumed
its lobbying efforts, since some of the MPs that showed support
for the bill did not renew their mandates. This initiative found
the support of several internatio nal organizations such as OSCE,
Article 19, and the Committee to Protect Journalists: “The
proposed amendments of Albania’s Criminal and Civil Codes
would bring Albania closer to striking a fair balance between
the right to freedom of ex pression and the right to
reputation.” ®°

Implementation of  defamation law
Given the rarity of defamation cases in court, ®* as well as

the lack of a unified judicial practi ce in this area, it is difficult to
determine its impact on freedom of expression. “The ad hoc

% Article 19 Open Letter to Servet Pellumbi, 28 April 2005.

®! There are no regular efforts to collect data and documentation on court cases
involving media/journalists in the country. Only the most notorious cases are usually
followed, involving high-profile politiciangpurnalists, or celebrities, thus creating

a void regarding all other cases that might occur and making it impossible to have
complete statistics in this area. Two of thost serious studies on documentation of
defamation studies were completed by the Institute for Public and Legal Studies an
a report of Human Rights Watch, dating back from 2003, and 2002 respectively.
Unfortunately, these were also the most restudies on this issue, leading to a lack

of data/statistics on the trends in this area.
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approach taken by the courts any time they are faced with a
defamation case tends to put the emphasis on the accurate
assessment of facts, with the protection of reputation usually
upheld, at the expense of free speech.”®?

It can be observed that in general civil protection is
sought in almost all cases: persons affected have only recently
begun to prefer economic compensation. Although this trend
certainly marks progress in the context when imprisonment can
also apply, proportionate fines should also be applied in order
to secure a fair trial. If crimin al law is applied, both defamation
and insult are considered offences, and the fine/compensation
for the offences ranges from ALL 50.000 to ALL 5.000.000
(approximately EUR 400 to EUR 40,000).°* However, if civil
law is applied, there is no established minimum or maximum for
fines in these cases.

For example, in September 2003, Koco Kokedhima, a
well-known entrepreneur and media owner, filed a claim for
damages to his reputation against five daily newspaper
companies, using civil law. The charge was related to articles
that these newspapers had published about the plaintiff, which
he claimed damaged his reputation. The newspaper companies
did not delegate any representatives to appear in court to prove
the falsity of the claims. In this context the court ordered each
company to pay a compensation of EUR 800, in addition to
court expenses.®®

%2 Gent Ibrahimi, “Defamation Law in Albania: On the Way to Reform,” quoted in
Mediaplan Institut,

“The Stumbling of Media in Times of Transition,” 2005, p.161.

63 Exchange rate used: 1 EUR = ALL 125

®Criminal Code of Albania, art. 34.

% Verdict of the Court of Tirana, civil case no.727, 04.09.2003, quoted in Albanian
Media Monitoring Center, “Albanian Media Monitoring,” 2003, p.371-373.
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In another case, when one of the companies of the same
entrepreneur initiated a lawsuit charging the daily newspaper of
the Socialist Party with defamation, the court decision stated
that the newspaper should pay damages to the amount of ALL
1,5 million, or EUR 12,000, in addition to a publication of
refutation. The newspaper was accused of deliberately
defaming the company in some articles that questioned the
quality of the construction of ro ads by the company in question.
According to the court ruling, this damage was caused
deliberately, because calumnies and offenses have been
disseminated through public means, thus endangering the
functioning of society.® These two cases clearly show the lack
of a model of how to apply proportionate fines and
compensation determined by courts in civil cases, given the
absence of a legal mechansm that would allow for
proportionate fines: “Albanian civil defamation laws, which
make harm to reputation a tort, suffer from even greater
vagueness and lack of defined standards than the criminal
laws."®’

Another thing to consider when examining the
implementation of the defamation law is the burden of proof.
According to Albanian legislation, the burden of proof lies with
the plaintiff, which is, in theory , good news for journalists and
the media. In the most recent period there seem to be no
problems with respecting this procedure in court. However,
there have been cases in which this procedure has been
distorted in the not-so-distant past: “In three consecutive cases
from 2000, which involved the then-Prime Minister's wife,

% “Court Indemnifies ‘2K Group’ for the Articles in ‘Zeri i Popullit,” quoted in
Albanian Media Monitoring Center, “Albanian Media Monitoring,” 2005, p.115-
116.

" Human Rights Watch, “The Cost of Speech,” June 2002, p.23.
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Monika Kryemadhi, who had filed criminal lawsuits against the
main opposition party’s daily newspaper, Rilindja Demokratike,
the court distorted one of the basic tenets of the Albanian
Criminal Code, as it shifted the burden of proof from the
plaintiffs onto the accused journalists, who were invited to
show the court the accuracy of the contested statements.” ®®

However, probably the most controversial articles on
defamation law concern the enhanced protection of public
officials vis-a-vis other individuals. In this context, and perhaps
in the overall defamation practice, the most celebrated case is
that of the lawsuit brought by th e ex-Prime Minister Fatos Nano
against Nikolle Lesi, an MP ard well-known media owner. In
March 2004, the then-Prime Minister and two of his aides sued
the Koha Jone newspaper, owned by Lesi, for non-material
damages, after the newspaper’s publication of a government
resolution. This resolution stated that following the privatization
of the largest state bank in th e country, the plaintiffs would
receive five monthly salaries as a reward, which amounted to
corruption, according to the newspaper. The court of first
instance found the defendant guilty and ordered payment of
damages amounting to ALL 2 million, or EUR 15,000. The ruling
was then revoked by the Court of Appeals. However, in addition
to the harsh financial penalty in the first ruling, a procedural
violation was also noted: “the procedure in the lower court was
completed in an unprecedented 15-day timeframe, compared to
the usual 3-7 months.” %

%8 Gent Ibrahimi, “Defamation Law in Albania: On the Way to Reform,” quoted in
Mediaplan Institut,

“The Stumbling of Media in Times of Transition,” 2005, p.161.

% Article 19 Open Letter to Fatos Nano, May 27, 2004.
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Without discussing the possibly politically-influenced
court decision itself, among other things, this court case reveals
the possibility of receiving preferential treatment when one is a
high-ranking public official (in this case the second highest in
the country): “The courts have failed to make the necessary
differentiation betw een those defamation cases where the
allegedly injured person is a private person and those other
cases where the injured person is a public figure, thus failing to
secure a broader margin of freedom of speech in the latter
category of cases.”® In fact, rather than adequate legislation,
the implementation of legislation by the courts in a fair and
independent manner has been one of the main concerns of the
development of democracy in Albania for more than a decade
now.

However, on a more positive note, the current Prime
Minister Sali Berisha issued anorder in October 2005 stating
that public officials should refrain from taking journalists to
court on civil or criminal charges of libel and insult; only official
refutations should be made instead.’* This order, along with the
ongoing initiative to pass the amendments on defamation,
certainly bodes well for the futu re of freedom of expression.
The present court proceedings for this year reveal only three
cases of defamation against journalists, and in the first instance
court has ruled that the jour nalists are innocent in these
cases.”?

© Gent Ibrahimi, “Defamation Law in Albania: On the Way to Reform,” quoted in
Mediaplan Institut,

“The Stumbling of Media in Times of Transition,” 2005, p.162.

> Albanian Media Institute, Albanian MedNewsletter, October 2005, available at
www.institutemedia.org/newsletter

2 Gjykata e Tiranes, Archive of Court Casasgailable at www.gjykatatirana.gov.al

50



Disclosure of classified information/protection
of sources

The classification, possession, dissemination, and
declassification of state secrets is regulated by the Information
Classified as State Secret At approved in February 1999,
amended in May 2006. When first passed, the law filled a void
after the passing of the Criminal Code in 1995, which punished
the dissemination of state secrets, but did not define what
could be considered state secrets and what the procedures for
classification of information would be.”® This law defines a
“state secret” as any classified information that, if revealed in
an unauthorized manner, would endanger national security.”
Depending on the kind of information, the amended Ilaw
outlines four levels of importance of the information: "

- limited: unauthorized disclosure can harm the activity or
efficiency of state bodies in the area of national security;

- confidential: unauthorized disclosure can harm national
security;

- secret: unauthorized disclosure can seriously harm national
security;

- top secret: unauthorized disclosure can cause exceptionally
serious harm to national security.

The amendment of the law, which added a fourth level
of classification to the existing ones, provoked a reaction,
especially from international organizations. “The bill's definition
of ‘restricted information’ is so broad that it can render

"3 |nstitute of Public and Legal Stui, “Freedom of Epression: Law and
Jurisprudence,” 2003, p.37.

" Law no. 8457 on Information Classified State Secret, 11.02.1999, hereafter
referred to as “Classified Information Act.”

S Classified Information Act, art. 3.
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meaningless the right to information,” said Darian Pavli, an
expert on freedom of informatio n law at the Justice Initiative,
“This new classification creates a limitless loophole for denying
legitimate requests for information.” ® The Albanian
government, which initiated the amendments, claimed that the
only aim was to satisfy NATO requirements regarding the
classification of information, and the law was finally passed in
the Parliament. However, in general the amendment did not
receive significant media coverage, due to the amendments
proposed for the regulatory authorities for electronic media a
few days later, which involved most of the media in a two-
month debate.

Authorities entitled to classify information include the
President, Prime Minister, directors of the State Register of
Classified Information authorized by the Prime Minister, and
high-ranking officials within these institutions to whom this
authority has been delegated.”” The law also gives any citizen
the right to suggest the classification of information to the
relevant institution, if there are valid reasons for doing so.”®
Although theoretically this article applies to all citizens, in
practice the range of citizens who would be able or interested
in applying this article is limited to those who are familiar with
the law and to state employees, who can come across
information that could be cl assified as state secret.”®

6 Open Society Justice Initiative, “Albanian Secrecy Bill Threatens Freedom of
Information,” February 10, 2006, available at:
http://www.justiceinitiative.org/db/resource2?res_id=103097

" |bid, art.4.

"8 |bid, art. 5.

9 Institute of Public and Legal Stdi, “Freedom of pression: Law and
Jurisprudence,” 2003, p.39.
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Content that can lead to classification of information

includes information on:®

- military plans, arms, operations;

- strengths or weaknesses, capability systems, installation,
projects and plans related to national security;

- intelligence services’ actons, forms, methods, and
encryption systems;

- foreign governments’ information, international relations,
confidential sources;

- scientific, economic, technologicd issues related to national
security;

- other categories of information classified as state secrets by
authorized persons.

The legislation’s author has also attempted to prevent
any abuse of the law by determining that it is forbidden to
classify information when this act is done with the aim of hiding
violations of the law, administrative inefficiency or errors,
hindering the right to information, or hindering or delaying the
revelation of information that does not need to be classified as
state secret.®!

In addition, the law recognizes some exceptions that

allow a person to access classified information, provided that®:

- the person needs to know the information to fulfill legal
interests and  aims;

- the person has signed an agreement for the non-disclosure
of theinformation;

- the person has credentials of information (clearance to work
with it);

80 Classified Information Act, art. 6.
8 bid, art. 11.
8 bid, art. 21.
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- the person is mentally capable of acting.

Apart from this, this law do es not set out any sanctions
for people who violate it, and consequently not even for
journalists. These violations are in fact criminalized by articles
294, 295, and 296 of the Criminal Code. These articles make a
distinction between the offender’s position: namely whether the
person was somebody who was entrusted with state secrets
because of his/her duty, or whet her he/she came to know the
information from somebody entrusted with this secret. This
distinction is manifested by different sanctions: a state
employee can be fined or sentenced to prison for up to five
years, while if the crime is committed in a public manner
(including through the media) the sentence can reach ten
years.®® On the other hand, if the o ffender is a citizen who does
not have access to the information because of his or her duty, a
fine or a sentence of three years is applicable; the sentence can
be five years if the crime is committed publicly.®* In cases of
losing information classified as a state secret, the sanctions are
more lenient: a fine or a maxi mum of three years in prison. 2

In this way, legal provisions regarding classified
information are split on two leve Is: officials dealing with this
Issue and private citizens. No special provisions are made for
journalists or their disclosure of restricted information. In fact,
this is a law that has not been the focus of attention in the
recent years, neither in cases involving journalists or media in
general, nor in cases involving public officials or the public in
general.

8 bid, art. 294.
84 bid, art. 295.
85 Ibid, art. 296.
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Other provisions related to the regulation of information
classified as state secrets incude article 160 of the Code of
Criminal Procedures, which states that state and public
employees are not allowed to testify in court on facts that are
state secrets. The same is true for those persons who claim
that certain information is a state secret, and in such cases the
court demands a written confirmation from the classifying
authority. Even in cases of confirmation of the secrecy status of
information, if proof is essential to the court case, the court
suspends the case until the highest state administration body
can respond to this dilemma. If there is no answer yet after 30
days, the court forces the witness to testify. ® This is the only
form of legal provision that obliges the court to demand
revelation of information classified as a state secret. Again, this
provision was not made with media or journalists in mind, but
rather applies to any Albanian citizen.

In light of the above information, it can be concluded
that there is no national law protecting journalists from
sanctions if they refuse to disclose their sources of information.
However, there is a provision in the Code of Criminal
Procedures regarding the confidentiality of professional secrets,
which includes journalists in the protected group. Article 159 of
this Code states that professional journalists cannot reveal
information regarded as professional secrets, hence their
sources. However, if the data is essential in proving a criminal
offense and the source is the only way to prove this, the court
can order the journalists to reveal their sources.®’ In addition,
another paragraph of the same article enables the court to
force witnesses to provide information, if the court deems that
witnesses’ claims to withhold information are not valid. The law

8 Code of Criminal Procedures, Law no. 7905, 21.03.1995, art. 160.
8 bid, art. 159.
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does provide some sanctions and penalties in case of refusal, as
laid out in article 307 of the Crim inal Code: the offender can be
fined or imprisoned for up to one year and if it is proven that

the reason for refusing to testif y is personal gain, the sentence
of imprisonment can be up to three years. ®®

From another perspective, there are no legal provisions
regulating the relationship between journalists and their
sources in such cases. Journalistscan only appeal to the Code
of Ethics or their conscious in deciding whether to reveal their
sources or not. The revised Code of Ethics contains a provision
stating that journalists should not reveal their sources, unless
they have obtained the latter’s clear consent to do so0.%
Whether this is an article journalists will respect remains yet to
be seen.

In such potential cases at court, the law provides
protection to “professional journalists,” without specifying their
position in the newsroom or media company, and with no
distinction for the kind of media they work in. Th ese cases have
been extremely few in number (only a couple in the last ten
years), making it difficult to draw a general picture about the
practices of journalists and courts in this area. A survey carried
out on the ethical behavior of media businesses in 2005
revealed that all ten main media outlets that participated
offered legal assistance when it came to court cases.
However, only two of them indicated that the journalist is not
involved in these cases, instead the editor-in-chief handles the

8 Criminal Code of Albania, art. 307.

8 Revised Draft Code.

% Interviews with general managers/directors of the selected media outlets, June
2005, in CPJ/SEENPM, Business of Ethics — Albania.

56



matter.®* In other words, there is no established legal route or
internal media practice: the procedures are conducted on a
case-by-case basis and dependhg on the issue at hand.

As can be seen, these provisbns do not absolutely shield
journalists from revealing information; however, they can
always appeal to this article. In other words, the degree of
protection journalists can claim in these cases is determined by
the courts, and the juri sprudence in Albanian courts in this area
so far is quite insufficient to al low for any conclusions. Although
there have been some similar cases in the past, these cases
have become quite rare in the last four years, if not absent
altogether. Unfortunately, there is no regular monitoring and
documentation of cases of this nature in the country that would
help keep track of the development of these cases and their
impact on free speech in general and more specifically on
media behaviour.

Access to public sources

Journalists, and all citizens, in fact, are entitled to access
public documents, unless they are classified information. This
practice is regulated by the Access to Information on Official
Documents Act, approved in June 1999. According to this law
“everyone is entitled, upon his request, to get information on
an official document without being obliged to explain the
motives of such request.”®? Excluded from availability are those
documents that are classified based on other laws (such as the
State Secrets Act or the Protection of Personal Data Act), but in

* Interview with Milto Baka, sales manag#rTV Klan and Korrieri, 23 June 2005.
%2 Law no.8503 on the Right to Information over Official Documents, 30.06.1999,
art. 3, hereafter referred to as Access to Information Act.
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cases of denial, the public authority should provide a written
explanation for the refusal.®> The supply of information on
official documents may be subjected to fees, if this supply
causes expenses, but in any cae the fees should not exceed
the direct costs incurred for supplying the data. %

A sensitive issue connected to this law has been that of
time limits, especially concerning journalists, who are
continually bound by deadlines. According to this law, the
public authority decides whether to accept the request for
information or not within 15 days’ time, ® and in case of
admission, the request should be met in 30 (40) days from its
admission®® When the bill was being discussed, journalists
protested this particular provision, claiming that this delay in
receiving information would harm good journalism.

This timeline has also been the focus of international
organizations’ analyses and recommendations. For example, an
analysis of the law by Article 19, commissioned by OSCE, states
that the 15-day decision-making period is in line with
international standards, but “the 40-day deadline for supplying
information represents an unacceptably lengthy delay to
responding to applications for information and is hard to
reconcile with the shorter decision-making period.”®’

The Government’s response wten the bill was discussed
was that the law was not aimed at journalists; rather, its main
objective was to broaden citizens’ access to official documents.

% bid, art. 4.

*bid, art. 13.

% |bid, art. 10.

% bid, art. 11.

7 Article 19, “Memorandum on the Albanian Law on the Right to Information on
Official Documents,” commissioned by OSCE, September 2004.
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This indicates that the assumption is that journalists have their
own sources and are able to speed up or obtain the information
before the timelines, unlike a common citizen.?®

Overall, this law has been considered in line with
international standards: “However, there exists a sheer
discrepancy between the elevated standards of FOIA and its
implementation.”® The first factor to keep in mind is the lack of
proper training of public admi nistrators: “In 2003, 87% of the
people surveyed working for public authorities did not even
know that Albania had a freedom of information law.” 1%

Moreover, even when aware of the Ilaw, its
implementation does not seem to be among the top priorities
among authorities. For example, in a monitoring exercise of the
law carried out in 22 institutions that were sent an information
request, only five answered respecting the 40-day deadline;
after lodging an administrative complaint to the other 17
institutions, only 8 of them provided an answer. ***

In addition, the extremely low level of citizens’
awareness of the law and the weak civic initiative adds to the
problem. According to the same survey, only 23 percent of
citizens surveyed seem to be aware of FOIA? In light of this

% |nstitute of Public and Legal Stedi, “Freedom of gpression: Law and
Jurisprudence,” 2003, p.49.

% Chapter on Albania in ACCESS/SEENPM, “Media Landscape of South East
Europe,” 2002, p.171.

190 Article 19, “Memorandum on the Albanian Law on the Right to Information on
Official Documents,” commissioned by OSCE, September 2004.

101 citizens’ Advocacy Office, “Survey onérRight for Informatin: Tirana, Korca,
Shkodra,” 2004, p.11.

192 Citizens’ Advocacy Office, “Survey onérRight for Informatin: Tirana, Korca,
Shkodra,” 2004, p.13.

59



situation, major projects have b een started to raise awareness
of this law, coupled with further training of public

administrations on the implementation of the law. The Albanian
Media Institute has focused a significant part of its activities in

the last two years on promoting awareness of the law among
journalists in different areas of the country. However, due to

the lack of monitoring and research in this area, there is no
accurate information on the degree of awareness and
implementation of the law.

On a more specific level, there is no media accreditation
by the main public institutions and in general there is no
problem in allowing media accessto public meetings, unless the
nature of the meetings forbids ou tside attendance. It is a fact
that the media in Albania cover key events and issues with little
restriction.’® The only problem that comes to mind in this
context is that of the main op position party in 2004 denying
access to News 24 TV. The spokeperson of the party at the
time claimed that the television only broadcast news that was,
in fact, fiction written by the government, while refusing to
broadcast the confutations that the Democratic Party had sent
them.®* After a brief period of mutu al censure from both sides,
the media was allowed to follow the party’s activities again.
However, this can be regarded as an extreme and isolated
case; the norm is usually that th ere are no problems with media
access in public institutions.

193|REX, Media Sustainability Index 2005, available at
http://www.irex.org/msi/2005/MSI-2005-Albania.pdf
04«pkuzat e PD,” Gazeta Shafiare, Augus®1, 2004.
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Conclusions

Improving the ethical conduct of the Albanian media is a
difficult task, but not necessarily an impossible one. The
existence of the Code of Ethics has not affected the ethical
record to date, given the lack of an implementing mechanism.
Recent developments led to the revision of the code and its
update, which has been generally accepted by stakeholders at
the moment.

However, the true test of the code and its impact on the
media scene will be the establishment of a self-regulating body.
Even though the stakeholders have generally agreed on the
need to establish such practicesand have expressed willingness
to abide by some ethical guidelines, there are other areas that
still need to be considered. The feeble position of journalists
vis-a-vis management and owners, combined with their lack of
organization, does not favour the articulation and pursuit of
their interests, thus impairing editorial independence and
ethical standards. The lack of strong trade unions or
associations of journalists and of implementation of labor
provisions by the state have only worsened journalists’ position,
reducing their potential for ethical behaviour.

Despite recent developments, it will be a long time
before journalists properly organize themselves. Amendments
to legislation on defamation, however, may change in the near
future. Although rarely used, Albanian provisions on defamation
are out of synch with internat ional standards and can have a
chilling effect on media freedom, as case law in the past has
proved. On a more positive note, the new government has
showed good will in this regard recently, in spite of the many
necessary steps this change hasto go through before becoming
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effective. In this context, it becomes increasingly important for
Albanian media to respond to greater freedom with greater
responsibility and accountability.

Recommendations

The Government should take specific steps to enforce
the Labour Code in media organizations and regularly monitor
its implementation.

Journalists’ associations, with the assistance of other
representatives of civil society, should demand enforcement of
the Labour Code in media companies and eventually implement
collective bargaining.

Civil organizations should support individual journalists
whose rights are violated by media owners, state authorities or
other parties.

The Government and civil society should regularly
monitor and investigate allegations of violations of media
freedom and independence.

Civil organizations and journalists’ associations should
raise awareness about the newly revised code of ethics and
facilitate the process for the establishment of an effective body
that would supervise its implementation.

Journalists’ associations stould significantly strengthen
the capacities for public debate and awareness of media
organizations and associations, particularly through improved
cooperation and by promoting jour nalists’ rights vis-a-vis media
owners and the Government.

Parliament should repeal criminal insult and libel
provisions as well as provisiors on enhanced protection for
public officials.
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Parliament should amend the civil provisions on non-
proprietary damage in order to provide for a proportional
mechanism of compensation, after all efforts to mitigate
damage of reputation have been considered.

The government should provide systematic training to

judges on international human rights law, especially on the
jurisprudence of the European Court of Human Rights.
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Bosnia and
Herzegovina
By Mehmed Halilovic

Executive summary

Bosnia and Herzegovina (BiH) has constitutional and
legislative guarantees for freedom of expression and to a great
extent a well-regulated legislative framework for media
operation, which in many of its elements is based on the
European Conventionof Human Rights and the European Court
of Human Rights.

Freedom of expression is guaranteed, but its protection
in potential lawsuits is not precisely regulated.

Unlike in most European countries, in Bosnia and
Herzegovina defamation and libel were completely
decriminalized six years ago, allowng trials of this kind only in
civil lawsuits. Sentences can orly be pronounced requiring
compensation to be paid to the injured party if harm is
established.

In the last six years no journa list or editor has been tried
in criminal proceedings for defamation.
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Implementation of the Defamation Law has indirectly
contributed to somewhat greater professionalization of the
media.

The self-regulation system in the print press has been
placed on a good foundation, but is still not widely accepted
either by professional circles or the public at large.

Ethical norms contained in the Broadcast Code of
Practice are observed to a greaer degree than the Code for
print journalism, because their application is controlled and, if
needed, enforced by the Communications Regulatory Agency.

The Regulatory Agency has affirmed itself as an
independent state body that protects both the independence
and the professionalism of all television channels and radio
stations; however, it has occasionally been attacked by the
government and political parties that want to use it to control
the media.

Protection of confidential sources is guaranteed by
several laws, and to date there have been no lawsuits
concerning the violation of this journalistic right.

Protection of classified information is regulated by the
Classified Information Act, but this law partly contradicts the
Freedom of Access to Information Act, which does not allow for
automatic exceptions from disclosure of information in the
possession of public authorities.
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Context

Bosnia and Herzegovina has been an independent state
since 1992, following the disintegration of the former
Yugoslavia, and it suffered terribly during the war, which lasted
from from April 1992 to the end of 1995. Apart from effectively
stopping the war, the 1995 Dayton Peace Agreement, which
provides a framework for the constitutional and territorial
arrangements for Bosnia and Herzegovina, also laid out a
complex political system. Bosniaand Herzegovina now consists
of two entities: the BiH Federati on (FBiH) dominated by Bosniak
(Bosnian Muslims) and Croat (Bosiian Catholics) populations,
and Republika Srpska (RS), whch is dominated by Serbs
(Bosnian Orthodox). Besides these two entities, there is also
the Brcko District. Moreover, the FBiH is divided into ten
cantons: four dominated by Croats, four by Bosniaks, and two
mixed. Implementation of the Ag reement’s civil aspects is the
responsibility of the Office of the High Representative (OHR),
whose powers are affirmed by the United Nations Security
Council and which also acts as the special representative of the
European Union (EU) in the caunty. The High Representative
has supreme legislative and administrative powers. The Bosnian
political scene is still significantly shaped by three ethno-
nationalist parties.

As a result of wartime devastation, the GNP today is
$1,845 per capita according to the Central Bank of BiH
(www.cbbh.ba). The country is inhabited by 3.8 million people,
as estimated by the Agency for Statistics of BiH (www.bhas.ba).
Most of the economy has been privatised, with the exception of
large  and profitable companies (such as oil and
telecommunications companies).
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The development of the media sector is evident as part
of the slow, but steady movement forward in almost all
segments of Bosnian saciety. However, it has been hindered by
the persistent influence of political parties, business groups,
governments and religious organisations, as well as by the
rather bleak economic prospects for the media market. Media
outlets remain vulnerable to political pressure.

Media outlets in Bosnia and Herzegovina can be either
public or private/commercial. All print outlets in Bosnia and
Herzegovina (with the exception of one daily, namely Glas
Srpske which has the status of the state newspaper of the
Republika Srpska) are private.

The majority of broadcasters are commercial. A number
of municipal and cantonal radio stations and television channels
(15 television channels and 63 radio stations) have the status of
local public media outlets and to a great extent depend on
funding from municipal and cantonal government budgets,
while several radio stations and television channels in the two
entities and at the state level ( Radio and Television of the BiH
Federation, Radio and Television of Republika Srpska and
Radio and Television of Bosnia and Herzegoving have the
status of public services. The public services of the two entities
and the state public service are funded solely from a
subscription fee/tax that all citizens who own a television or
radio set have to pay, and also from commercial activities
(especially advertising).
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Constitutional and legislative guarantees

In Bosnia and Herzegovina freedom of expression is
guaranteed under the constitution and the law. However, this
country has a number of constitutions and laws: at the level of
the state, at the level of the two entities that make up the
country, and at the level of the ten cantons that make up one
of the two entities (the BiH Fe deration). All constitutions and
some laws guarantee freedom of expression.

The BiH Constitution, in article I, paragraph 3,
guarantees the “right to freedom of expression.”

The constitutions of the two entities also contain such
guarantees. The BiH Federation Castitution, in the section on
human rights and freedoms, in article 1, guarantees
fundamental freedoms, including “freedom of speech and press,
and freedom of conscience and conviction...” The constitution
of the other entity, the Republika Srpska (RS), in section Il
(Human Rights and Freedoms), article 25, states that “freedom
of thought and choice, conscience and conviction, as well as
public expression of opinion, shall be guaranteed.”

Bosnia and Herzegovina, like most member states of the
Council of Europe, has accepted dl international conventions on
human rights and formally adopted them as an integral part of
its constitutional system. This means that international
conventions on the protection of freedom of expression are an
integral part of do mestic legislation.

The Constitution of Bosnia and Herzegovina, like the
constitutions of the two entities , contains a provision according
to which “the rights and freed oms specified by the European
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Convention on the Protection of Human Rights and
Fundamental Freedoms shall be directly applied” and “shall
have precedence over all other laws” (BiH Constitution, article
II, paragraph 2).

The BiH Federation Constitution in an appendix entitled
“Instruments for the Protection of Human Rights with the Legal
Force of Constitutional Provisions,” lists a total of 21
international conventions and declarations, among them the
Universal Declaration of Human Rghts (by the United Nations),
the European Conventon on the Protection of Human Rights
and Fundamental Freedoms, as well as the 1966 International
Covenant on Civil and Political Rights.

Freedom of expression, as has already been mentioned,
Is also guaranteed by domestic laws. The Defamation Law,
passed with almost identical texts in both entities, in article 2,
paragraph b, states:

“the right to freedom of expression as it protects both
the contents of an expression, as well as the manner in which
it was made, and is not only applicable to expressions that are
received as favourable or inoffensive, but also to those that
might offend, shock or disturb.”

Article 3 adds that “this law sh all be interpreted so as to
ensure that the application of its provisions maximizes the
principle of freedom of expression.”

Protection of freedom of expression formulated this way

does not cover only journalists and media, but refers to
everyone.
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Protection of freedom of expression is also guaranteed
by laws on public information (in the Republika Srpska) and by
laws on media and public information in the BiH Federation
cantons. They quote the basic principles from article 10 of the
European Convention on the Protection of Human Rights and
article 19 of the Universal Declaration of Human Rights, among
other principles.

The Communications Law, in atticle 4, points out that:

“...the regulatory principles of broadcasting encompass
protection of freedom of expression and diversity of opinion,
observing the generally accepted standards of conduct, non-
discrimination, fairness, accuracy and impartiality.”

The existing legislative framework is in principle sufficient
to guarantee freedom of speech and freedom of expression, but
in practice the media are not entirely protected from occasional
political pressure, especially at the local level. Courts have
jurisdiction over cases of violation of freedom of expression.
However, precise provisions with regard to this do not exist and
there is no practical experience, since there have been no court
cases of this kind so far.

An example of insufficient legislative regulation can be
found in article 3 of the Sarajevo Canton Law on Media, which
states that “disputes regarding violation of the freedom of
public expression shall be decded by the responsible court.”

There are no restrictions on registration and start-up of
media outlets, except for a restriction on broadcasters, who
must have an appropriate license issued by an independent
regulatory agency. The print press in FBiH has to register only
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with the Statistics Agency, and in the Republika Srpska with a
Republika Srpska government office.

The Communications Regulatory Agency (CRA) is the
sole agency in charge of licensng radio and television stations,
both public and private/commercial ones. In keeping with the
Communications Act, CRA opeates as a functionally
independent and non-profit agency that regulates the
broadcasting sector, public telecommunications network and
licensing, and defines requirements for the operation of
common and international communication structures. At the
same time, CRA oversees the @plication of licenses and in
cases of violation — be it violations of technical requirements of
licenses or editorial rules — it has the power to pass sanctions.

The licensing process for broadcasters is transparent,
independent and competitive.

CRA’s independence to a great extent ensures the
independence of the broadcast media. Mechanisms that
guarantee CRA’s indepenénce are built into the
Communications Act and Financirg of BiH Institutions Act,
which specify that neither the Council of Ministers (BiH
Government), nor the individual ministers, may interfere in
CRA'’s decision-making process. Inaddition, according to article
40 of the Communications Act, officials of legislative and
executive institutions at all levels of government, as well as
members of political party bodies and persons with any
financial ties to telecommunications operators or broadcasters,
cannot be appointed to the positions of General Director, nor
can they perform the duty of CRA council members.
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Independence of public broadcasters in the framework of
the BiH Public Broadcasting Systemis guaranteed by the Public
Broadcasting System of Bosniaand Herzegovina Act. Article 4
of the Law clearly stipulates that public broadcasting services
have editorial independence and institutional autonomy.

However, along with formal preconditions, a crucial basis
for overall independence of public broadcasting services, as well
as all other media outlets, is their financial independence.
Public broadcasters have a lot of trouble collecting the
compulsory monthly subscription fee/tax, which puts them in a
difficult material situation. In addition, the present system of
collection (the tax is paid togeth er with the fixed telephone bill)
has not proven ideal and is often used as a means of putting
pressure on public broadcasters Political and religious leaders
from the different ethnic groups , when they disagree with the
editorial policies of public broadcasters, often call on the
population to boycott paying the subscription fee.

Presently, the greatest limitation to the operation of
public services is the fact that a law on public services that is in
line with European directives (European Commission
requirements for Bosnia and Herzegovina to sign an association
agreement) has not been passed in one of the two entities,
namely the BiH Federation, as a result of a political conflict
between ruling parties.

Nevertheless, we can say that the situation concerning
media freedom in the country is generally positive and that
considerable progress in comparisonto earlier years is evident.

However, the media and journalists are also subjected to
pressure exerted by the owners of the outlets that employ
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them, due to the fact that BiH does not have collective
contracts at the state or entity level between journalists’
associations and media companies. Further, the very poor
economic situation and the high unemployment rate make
journalists vulnerable to pressure by media company owners. In
BiH there are no legislative obstades to working as a journalist,
and journalists are not required to register or obtain a license.

Although there have been no cases of direct and
systematic state censorship, a phenomenon of self-censorship
is present and is practiced relatively often because journalists
are afraid of losing their jobs, while editors and owners are
afraid of losing advertising revenue.

Newspapers, unlike broadcaders, are not subject to
legislative regulation of editorial policy and content.
Furthermore, as of 2001, print outlets have not been obligated
to request a formal permit and re gistration from the authorities.

In the initial versions of laws on public information in the
two parts of Bosnia and Herzegovina, especially in laws on
public information and laws on media at the level of cantons in
the BiH Federation, which were in effect until 2001, and also in
the Public Information Act in the Republika Srpska, media
outlets were required to register in the media record kept by
the responsible executive authorities (for example, ministries of
culture, education, science and information, etc.). According to
this obligation, newspaper publishers and founders of radio and
television stations first had to register their media outlet and
could start working only after receiving a permit. Authorities
could deny the permit only if fo rmal requirements were not met
—i.e., if they did not submit all applications - but they could not
judge and deny the permit as a result of potential disagreement
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with the announced editorial policy of any newspaper or radio
station and television channel.

These provisions were revoked in 2001 and 2002 after
the ombudsmen intervened (the institution of ombudsmen in
charge of the protection of huma n rights was set up in 1995 in
the BiH Federation and is headed by three ombudsmen with a
number of deputies and assistants, including a deputy in charge
of media). They judged that “executive authorities cannot and
should not have any power over registration and licensing of
media outlets, including this formal power,” because it “may
constitute a concealed form of media control.” In addition,
broadcasters (i.e., radio stations and television channels) must
request and obtain a license from the Communications
Regulatory Agency in any case and therefore their registration
with executive authorities is pointless.

Market conditions and tax burdens are generally equal
for all media. If there is any inequality, it is reflected in the fact
that in a certain sense, local media are on unequal footing with
foreign media. This means that press imports are completely
free in all of Bosnia and Herzegovina and you can buy press
from all neighbouring countries. However, due to economic and
partially political barriers put into place by the neighbouring
countries (Serbia and Croatia), BiH press usually is not sold
there, except during the tourist season.

Press distribution is regulated by local laws on public
information and laws on media (in the RS at the entity level and
in the BiH Federation at the cantonal level). The Law on Media
of Sarajevo Canton (this is similar in other cantons) states that
“distribution of press shall be free” (Article 49).
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Press distribution may be restricted by the law. The
Sarajevo Canton Law, for example, states that “distribution of
press with pornographic content shall be carried out in
accordance with a separate ad passed by the responsible
minister” (article 54), and that:

“...dIstribution of press that threatens the state security or
territorial integrity of the country, instigates racial, ethnic or
religious hatred or intolerance, urges the commission of crimes
and propagates or supports an act against humanity, shall be
prohibited” (article 55).

A separate regulation that prohibits “distribution of press
with pornographic content” has never been passed, nor has any
publication been banned for this reason.

A Regulatory Agency Ruleon Media Concentration and
Cross Ownership has been in effect in BiH since April 2004,
clearly defining criteria for preventing ownership concentration
within the media market. According to this rule, a physical or
legal person cannot own two or more radio stations or two or
more television channels covering the same population. The
rule also restricts cross ownership over broadcast and print
media by allowing the owner of a print outlet to own just one
broadcaster (television channel or radio station) at a time.

Along with CRA rules, the issue of market concentration
and competition is also regulated by the Competition Act of BiH,
in effect since 2001. However, despite formal and legislative
preconditions for preventing media concentration, the lack of
transparency in company ownership is a considerable problem
in the implementation of these laws and rules. BiH’s problem is
that it does not have a central register of print outlets, nor a
central register of commercial companies, while all existing
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archives are mostly in hard copy rather than electronic format
and are difficult to access. This situation seriously restricts real
transparency of ownership in the media sector.

Still, according to available data on ownership in the
most important media and CRA assessments, at the moment
there are no cases of serious media concentration in BiH that
would in any way pose a threat to fair and open market-driven
competition.

The fact that one-third of television channels and almost
one-half of radio stations depend on funding from state
institutions and authorities at the local and regional levels
certainly indicates a lot of room for political control over media,
although it is hard to establish a direct link. It is even harder to
establish direct political influence on the print media, which are
funded solely in market-driven conditions, although it is usually
clear from their reporting whic h political position they are
aligned with. While some outlets consider themselves
independent, others see themselves in a so-called nation-
building role, typically taking on the representation of one of
the BiH national groups as their mission, or giving open support
to political parties, not just through commentaries, but also
through the release or suppression of information (manipulation
of information). This is especially true for the print media. A
long-standing, politicized conflict between two groups of print
press in the capital of Sarajevo, waged in the publications
themselves and in court defamation suits, continues to
undermine professional norms.
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Ethical Codes

Ethics and professional standards in journalism are
defined by the Press Code (nh effect since 1999), a self-
regulatory instrument that applie s to press journalists. There is
also a Broadcast Code of Practte, in effect since 1998, which
regulates journalists and editors of radio and television
programs. The Press Code is posted on the Press Council
website (www.vzs.ba/default.asp), while the Broadcast Code of
Practice can be found on the Communication Regulatory
Agency website (www.rak.ba/index.aspx).

Representatives of six journalistic unions/associations
and the Communications Regulatory Agency were involved in
designing the Press Code. All sk signed and accepted the Code.

Other civil organisations beyond the journalistic
profession did not take part in this process, nor did media
outlets directly thro ugh representatives.

The Broadcast Code of Practice was passed by the
Regulatory Agency with the participation of representatives of
radio stations and television channels.

The Press Code contains provisions protecting the
public’s right to information, se tting down standards on editorial
responsibility, emphasizing the importance of accuracy and fair
reporting and of separating commentary from assumptions and
facts, and committing journalists to specific professional
conduct in various circumstances (manner of presentation,
writing about persons accused of committing crimes, protection
of children and minors, attitude to sponsors and advertisers,
protecting confidential sources, observing copyrights, etc.). The
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content of the Broadcast Code of Practice is similar, but it has
additional specific characteristics (such as the obligation to keep
audio and/or video recordings for 14 days after airing them).

The top self-regulatory body charged with applying the
Press Code is the Press Council, an independent non-
governmental organisation.

The Press Council was set up in late 2000 and started
operating in 2001 as the first self-regulatory body in the region.
In the Press Council's first configuration, each of the six
associations that existed at the time had one journalist
representing them; they each also named one representative of
the general public (such as scholars, cultural and public
officials). The Council Chairmanuntil 2005 was the President of
the Press Council in Great Britain. Today, the proposal is that
the Council should consist of six representatives of journalist
associations and publishers (our delegated by journalists’
associations and two by publishers, according to the latest
proposal) and four representatives of the public. The proposal
has yet to be adopted by the founding assembly, composed of
all the journalists’ associations and representatives of
newspaper publishers, which is supposed to meet by the end of
2006.

In April 2005 the BiH Press Council appointed the first
local Chairman (a professor from the University of Banja Luka).

According to the latest proposal to be implemented by
the end of 2006, the members of the Press Council will be
newspaper publishers and four journalist organisations (three of
the original six organisations integrated into one). The Council
will have an assembly and steering board, a complaints
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commission and a special emegency complaints commission.
The complaints commission is sypposed to be made up of three
representatives of journalists, two representatives of publishers
and four representatives of the public, while the emergency
complaints commission will congst of three members of the
complaints commission. The Council’'s professional body will be
a secretariat consisting of an executive director, complaints
official and technical/financial official.

The Press Council is charged with overseeing the
implementation of the Press Code, settling public complaints
regarding articles published in the press, promoting press
freedom, and acting as an advisory body.

Implementation of the prof essional standards in the
Broadcast Code of Practice is the responsibility of the
Communications Regulatory Agercy, which is empowered to
pass appropriate measures, includng fines and suspensions, or
even to revoke licenses for radio stations and television
channels in cases of major violations of the Code by any
broadcaster.

Thanks to the Regulatory Agency’s strong position, we
can say that broadcasters generally observe the basic ethical
and professional standards, such as adhering to “generally
accepted civilized standards of decency,” also to “respecting
ethnic, cultural and religious diversity in Bosnia and
Herzegovina,” and to respecting “privacy, protection of children
and minors, and clear separation of advertisements from other
content.”

The observance of ethical norms in the print press is
poorer. According to a special report of the Press Council for
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2004 and 2005 (the Press Council aralysis on adherence to the
Press Code in daily, weekly andperiodical papers in Bosnia and
Herzegovina is available only in hard copy in the local
languages and is not available in English or on the website),
dailies and periodicals consideably violate the Press Code.
Further, some of the analysed articles contain not just one, but
several possible violations of the Code.

The reason for such violations is fierce competition
among a relatively large number of newspapers (eight dailies
and dozens of periodical newspapers) on a very small,
underdeveloped and poor market, resulting in reduced
professional standards and a lower degree of respect for
journalistic ethics.

Awareness of the Press Code’ssignificance, as expected,
is also relatively low among the general public, which can be
seen from the fact that in almo st six years (by May 2006) only
143 complaints were filed.

However, it is encouraging that courts have lately been
referring to the Press Code in judging the professional conduct
of journalists in defamation trials . This fact, as well as the large
number of defamation trials and awarded compensation to be
paid by press outlets, has indirectly started to boost the
reputation of the Press Council and the public’s trust in it.

The Press Council launched an awareness campaign
several times to present itself to the public, but due to lack of
funds it has discontinued this activity.

The Council basically operatesby receiving complaints,
examining them to see if they meet formal requirements and
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then initiating investigative proc eedings. Although it can act on
its own initiative, there have be en no examples of that. Over
two years (2004 and 2005) the Council ordered expert analyses
of observance of the Press Codein the print press, which it
then published, as a kind of self-initiated action to draw
attention to evident violations of ethical norms.

Any person or organisation who feels damaged by what
newspapers have written about them has the right to file a
complaint with the Council; furtherm ore, this right is not denied
to anyone else who believes that a newspaper has violated the
Code. The majority of complaints lodged so far were made by
persons who considered themselvesdirectly affected by certain
articles.

The Council always insists, bdore examining a case, that
the allegedly injured party request the publishing of a
correction/apology. If this co ndition has been met, and the
injured party insists that the Council react, then the Council
assumes the role of mediator and, if mediation yields no result,
ultimately passes a decision on violation or non-violation of the
Code. The Council does not have any other measures or
methods of punishment at its di sposal. All Council decisions are
delivered to the media and posted on the Council website
(www.vzs.ba/default.asp). Daily papers carry all decisions in
part, while periodicals only those referring to them.

Dnevni Avaz the daily with the highest circulation, has
not published Press Council decisbns in most cases so far, not
even those that refer to it. The paper had actually denied
support to the Council ostensibly because it did not have a
representative there, but probably also because a large humber
of complaints were directed at its articles. In mid-2006 the
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paper's publisher and editor-in-chief pledged support to the
Council.

Support by other newspaper publishers is not
guestionable in principle, but it has not materialized so far in
the form of financial contributions to the Council’s work.

Since its beginning the Coundl has been funded by
foreign donations, which are diminishing, and a possibility is
now being explored to secure financial support from publishers
and the state. According to the proposal, publishers should
provide at least ten percent of the budget in 2006 and 25
percent in 2007. The Press Coundal wants to 40 percent of
funding to come from the stat e budget (talks are underway
with the Government).

Dual financing — i.e., by the media industry and limited
funding by the state — is considered the most realistic option to
make the body self-sustainable in the near future. The Council
is deliberately not requesting a higher percentage of funding
from the state budget in order to preserve its independence as
a self-regulatory body and not become a state-run body.

Press outlets do not have staff such as newsroom
ombudspersons or readers’ editors, nor do they have their own
ethical norms. The country also does not have any professional
publications for journalists to discuss these issies. The leading
dailies give journalistic awards to their journalists who they
elect as having contributed to the quality of the paper (Dnevni
Avaz, Oslobodjenje, Nezavisne Novine) and only one
newspaper (namely Nezavisne Noving last year started giving
an annual award for the best journalist in Bosnia and
Herzegovina, whom they elect The four professional
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journalists’ associations give joint traditional annual awards to
the best journalists in the country.

Defamation

Defamation and libel are not part of the criminal code
and do not constitute criminal acts in Bosnia and Herzegovina.

As of 2001/02 a new Protection Against Defamation Act
has been in effect in both entities, allowing only civil
proceedings to be conducted for defamation lawsuits. The two
entities have separate laws, but they are basically identical.

For libel it is possible to conduct a trial according to a law
covering obligations, but it is rarely used.

There have been approximately 400 defamation trials in
less than four years (note: cases reported to the Press Council
in this period number 143, while cases of violation of the
Broadcast Code of Practice reported to the Regulatory Agency
from 1999 to this day number 216). The number of new
defamation lawsuits has lately been reduced.

Generally speaking, the law in Bosnia and Herzegovina
establishes a good balance between the right to freedom of
expression and the protection of reputation and dignity.
Defamation is defined as willingly or negligently making or
disseminating false fact (article 6, paragraph 3).

Responsibility for defamation in the media lies with the
author, responsible editor and publisher; thus, a lawsuit may be
filed against any one of them or against all three.
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Responsibility for expression of opinion is excluded. The
Protection Against Defamation Act specifically defines in article
7 that “there shall be no liab ility for defamation where [...] by
the expression an opinion was made.” There is also no
responsibility for an expression if it is “substantially true and
only false in insignificant elements,” and also if what is
disseminated was expressed in the caurse of legislative, judicial
or administrative proceedings, and if the dissemination of the
expression is “reasonable.”

Protection of the state, state symbols and state
institutions existed only at the time when criminal codes
foresaw criminal liability for defamation and libel. Today, these
symbols are not protected by any law, including the Protection
Against Defamation Act.

Politicians and public figures are not specially protected
by this law. On the contrary, the degree of their protection is
lower than that of ordinary citizens. The Sarajevo Canton Law
on Media (article 5, paragraph 3) emphasizes that “public
figures have the right to protect ion of privacy, except in cases
related to their public life.”

In addition, public bodies (authorities such as governments,
parliaments, courts, etc.) are barred by the Protection Against
Defamation Act from filing a request (lawsuit) for compensation of
harm for defamation. Public officials may file a request for
compensation of harm for defamation privately and exclusively in
their personal capacity (article 5 of the Law).

The Law prescribes that compensation awarded in
defamation trials “shall be proportional to the harm caused”
and shall not result in “severe financial distress or bankruptcy
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for the outlet that allegedly ca used the harm.” The amount of
compensation is not determined in absolute figures.
Compensations awarded so far can be considered moderate,
ranging from 500 to no more th an 10,000 Euros (in just a few
cases).

The Law also obligates the court to:

“take into account all circumstances of the case particularly [...]
good faith and adherence to generally-accepted professional
standards by the person (media outlet) who allegedly caused
the harm” (article 7, paragraph 2, item 3).

This is considered the greatest possible encouragement
to journalistic freedom. In othe r words, similar to the legal
stand of the European Court of Human Rights, journalists can
defend themselves even in the case of having made untrue
expressions, provided that they can prove in court that they
acted in good faith, in the pu blic interest, and in line with
professional standards. Cart practice in Bosnia and
Herzegovina shows that this kind of defence is accepted.

The right to a correction is envisioned by the laws on
public information at the level of the RS and by laws at the level
of cantons in the BiH Federation, and also by laws on protection
against defamation (in both entities).

In the Protection against Defamation Act (both entities),
correction is mentioned in article 8:

‘An allegedly injured person shall undertake all
necessary measures to mitigade any harm caused by the
expression of false fact and in particular requesting a
correction of that expression from the person who allegedly
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caused the harm (newspaper, radio station or television
channel).”

This means that an injured person actually cannot file a
lawsuit requesting compensation for defamation, unless
previously requesting a correction.

Implementation of the Defa mation Law has indirectly
contributed to somewhat greater professionalism of the media,
which may be included among its positive effects. This is
evident especially in newspapers and television channels that
started carrying articles and programmes that are of a more
professional quality — probably to avoid potential defamation
lawsuits — and especially providing regular corrections,
reactions and even apologies, which they typically did not do
before.

Implementation of the Law is also important for the
courts themselves, which especally in these lawsuits have
started to rely to a greater exte nt on the European Convention
on Human Rights and Fundamental Freedoms and judgments of
the European Court of Human Rights. In some judgments,
especially in the section where courts determine whether
journalists and media outlets acted professionally, one can even
find references to the local Press Code.

But there are also opposite examples, such as four
judgments passed by a cantonal court, which ruled in favour of
the plaintiffs and against the journalists, after concluding that
“the innocence of the plaintiff go es without saying,” and judged
that the “defendant [journalist] did not succeed in proving the
truthfulness of the facts expressed.” The court did not allow the
journalist who was sued to prove his professional conduct, but
rather asked him to prove the truthfulness of the allegations
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made, which is in contravention of the Protection Against
Defamation Act and European Court position. According to the
defamation laws, both in the Republika Srpska and in the
Federation of Bosnia and Herzegvina, the burden of proof lies
with the plaintiff.

These judgments provoked a reaction from the human
rights ombudsmen, who assessed this position as unacceptable
because it considerably restricts the role of journalists and
media in democratic society. The four judgments were
overturned in appellate proceedings.

Protection of sources

Protection of sources of information is stipulated by laws
on public information/laws on media and by the Protection
against Defamation Act.

The Protection against Defamation Act in article 9 states:

“1. A journalist, and any other natural person regularly or
professionally engaged in the journalistic activity of seeking,
receiving or imparting information to the public, who has
obtained information from a conf idential source has the right not
to disclose the identity of that source. This right includes the
right not to disclose any document or fact which may reveal the
identity of the source, particularly any oral, written, audio, visual
or electronic material. Under no circumstances shall the right not
to disclose the identity of a confidential source be limited in
proceedings under this Law. 2. The right not to disclose the
identity of a confiden tial source is extended to any other natural
person involved in proceedings under this Law who, as a result
of his or her professional relationship with a journalist or other
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person referred to in paragraph 1 of this Article, acquires
knowledge of the identity of a confidential source of
information.”

As we can see, the right to protection of confidential
sources in defamation trials is absolute (“under no
circumstances shall the right not to disclose the identity of a
confidential source be limited in proceedings under this Law”);
this right does not cover only jour nalists, but is extended to all
those involved in the process of receiving or imparting
information; furthermore, it protects journalists’ entire
equipment and material (be it written, audio, visual or
electronic material). This protection covers all journalists in the
press, television and radio.

Protection of sources on the internet is not explicitly
mentioned anywhere.

The Sarajevo Canton Law on Media in article 40 also
emphasizes that “a journalist shall have the right to protect the
confidentiality of sources of information reached through
research” and adds that “disclosure of a source may only be
ordered by the responsible court and only if it prevents a crime
against life.”

Other laws do not contain any provisions on protection of
confidential sources or potential punishment for refusing a court
order to reveal a source. There have been no court cases so far
in which journalists were ordered to reveal their sources.

Protection of a confidential source is also mentioned in
the Press Code (article 13). In this article, journalists are
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requested “whenever possible, to rely on open, identified
sources,” adding:

“Journalists and their publications have the obligation to
protect the identity of those who have given information in
confidence, regardless of whether they explicitly requested
confidentiality.”

Disclosure of cla ssified information

Bosnia and Herzegovina has a Protection of Classified
Information Act, whose implementation started in 2005. There
are no other laws regulating this area, with the exception of the
Freedom of Access to Information Act, which specifies that all
information possessed by public authorities may be disclosed
except that specifically listed in this law and if its release “is not
in public interest” (article 5 of the Law).

These two laws are contradictory to a certain extent,
since the Freedom of Access to Information Act proceeds from
the assumption that all information possessed by public
authorities may and should be disclosed (except for the
exceptions listed by the Law) and that all requests for access to
information should be solved on a case-by-case basis.
Meanwhile, according to the Protection of Classified Information
Act, every document and all information from areas listed in the
Law may be marked as classfied to a certain degree and
automatically excluded from the possibility of disclosing their
content to the public.

The Protection of Classified Information Act specifies
which data, information and documents may be declared
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classified, defines the procedure that state bodies need to take
to declare their information and documents classified, and also
states who has access to such information.

The law defines the different degrees to which a
document may be classified (top secret, secret, confidential,
and restricted) and the areas in which information and
documents may be declared classfied: public safety, defence,
external affairs and interests, intelligence and security interests
of the country, and scientific, research, technological, private
and financial affairs of significance to the safe functioning of
state institutions and security structures in Bosnia and
Herzegovina.

The law obligates public authorities and employees to
safeguard the secrecy of documents and specifies fines for their
unauthorized disclosure (ranging from 500 to 2,500 Euros).

In no way does the law obligate persons who officially do
not have the obligation to k eep secrets and are not employed
by state and security services. Nat a single case of violation of
the law or punishment of official persons, or instigation of court
proceedings against journalists or media, has been reported so
far.

The law specifically states (article 9) that information
whose secrecy is established with the intention of covering up
the commission of a criminal act, the overstepping or abuse of
authority, or with the aim of covering up any illegality or
administrative error, shall not be classified.

The law does not mention the criterion of public interest
as a basis for disclosing govenment documents marked as
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classified, but this criterion does exist in the Freedom of Access
to Information Act, which may be crucial in lawsuits. That is,
along with exceptions that protect confidential data about
commercial interests on one hand, and data about privacy of
third persons on the other, the Freedom of Access to
Information Act also defines exceptions for information “whose
dissemination may cause consideable harm to the legitimate
aims” of government bodies at all levels, which regards defence
and security interests, as well as protection of public safety,
prevention of crime and exposure of crime, and also protection
of decision-making proceduresin public authorities.

As we can see, these areasmatch to a great extent the
Protection of Classified Information Act. However, there is one
difference: the Freedom of Access to Information Act specifies
that public authorities must disclose even information that may
be classified “if this is justified by public interest, bearing in
mind all benefits and all harm th at may result from doing so.”
Under the Protection of Classified Information Act, however,
information and documents labelled as classified are
automatically excluded for possible public access.

Access to public sources

Avalilability of information possessed by state bodies is
defined by the Freedom of Access to Information Act. Bosnia
and Herzegovina has three such laws: one at the state level,
and one each at the level of the two entities. There are no
significant differences among them.

The main characteristic of all three laws is the rule on
disclosure of all information possessed by public authorities and
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the very limited exceptions specified by these laws. The laws do
not differentiate between the vari ous public authorities, which
they define broadly. Thus, practically all bodies funded in any
way from public revenue (budgets, subscriptions, contributions,
voluntary local tax, etc.) have this obligation.

Exceptions from disclosing information can be applied
only based on the Freedom of Access to Information Act (which
makes it /ex speciall§, meaning that exceptions that existed
before in other laws should no longer be applied, except — as is
stated — in the law on court pr oceedings. In reality, however,
there are other laws (in addition to the already mentioned
Protection of Classified Information Act, there are also laws on
tax administration, police, criminal proceedings, etc.) that
restrict the public’s right to a ccess certain information, and this
Is actually an additional limitation of this law.

Laws on freedom of access to information do not
mention journalists at all, which means that under this law they
do not enjoy any special benefits over other citizens.

Conclusions

The constitutional and legislative guarantee of freedom
of expression has been fully implemented in all constitutions
and relevant laws in Bosnia and Herzegovina, but its application
in practice is nowhere near its legislative regulation.

The legislative framework for media operation is well
regulated and generally in line with European standards. There
Is, however, disharmony between some laws and the Freedom
of Access to Information Act, one of them being the Protection
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of Classified Information Act.

Unlike most European countries, Bosnia and Herzegovina
has fully decriminalized defamation and libel. The number of
defamation lawsuits is large (400), but has lately been
dropping.

The self-regulation system in the print press has been
placed on a good foundation, but is still not widely accepted
either by professional circles or the public.

Ethical norms contained in the Broadcast Code of Practice are
observed to a greater degree than the Code that applies to print
journalists. Implementation of the fo rmer Code is controlled and, if
needed, enforced by the Communications Regulatory Agency, which
may be considered a very good example in the region. The Press
Council has jurisdiction over violations of the Press Code, but neither
the press, nor the public supports it.

Protection of confidential sources is regulated by several laws
and there have been no cases of violation of this journalistic right.

Recommendations
The following activities are recommended:

X Harmonizing the Freedom of Access to Information Act
with other laws, in particular it the Protection of
Classified Information Act;

X Monitoring the independence of the regulatory body and
the public broadcasters and, if needed, applying public
pressure on local political forces that are trying to
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establish control over the Regulatory Agency and public
radio and television services;

Strengthening self-regulation of the print press and
insisting on financial support from the press industry and
the state for the Press Council; the Press Council is
attempting  self-regulation  of  compliance  with
professional standards in the print press, but its role has
not yet been solidified. The Council defined an ethical
code built on European standards, but most journalists
and editors are not ready to implement it fully.

Launching joint industry initiatives through the

development of professional associations (for
broadcasters and print media). Low professional
standards and the fragmentation of journalists into four

professional associations weken the position of all
journalists and media in society. Initiatives have been

made to merge the four jour nalists’ organizations into a
single one. Commercial owneas of radio stations and
television channels have had their own association (the
Association of Electronic Meda) for the past five years
and as of this year public services are also members of
the association.

Supporting the unification of journalists’ organizations

and creating a single associaion to strengthen the role
of journalists and protect their rights.
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Bulgaria

By Ognian Zlatev and Alexander Kashumov

|. MEDIA SELF REGULATION IN BULGARIA

General context

The stable development of a market economy in
Bulgaria, increased foreign investments and the growing
stability in advertising budgets have led to a relatively well-
developed media market in the country. According to financial
analysts, the Bulgarian media market is quite dynamic and
risky, involving a large number of stakeholders and serious
competition.

Research on media consumption shows that TV, radio
and magazines are the most preferred media sources.
Newspapers are ranked first; however, the use of Internet
editions of newpapers is growing. Print media has shown a
trend of transformation of readership and a move from
“serious” towards “yellow” press. In the last few years, press
outlets with clear affiliations to political parties have gradually
disappeared (at this moment there are only three clear “party
publications”: the dailies DUMA and ATAKAand the weekly
Demokratsid), while the market has become dominated by
tabloids and sensationalistic publications, leaving only a small
market segment for serious newspapers (there is only one
newspaper funded directly by the state: Bulgarska armia
(Bulgarian Arm)). In an attempt to boost circulation, a
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significant number of publishers have started offering book
collections or DVDs as supplenents to the publications.

Booming advancement of light, entertaining, sensational
and celebrity-oriented press coincided with similar programs on
TV, thus creating grounds for debate among media experts and
society at large. A popular public figure from show business
even launched a lega campaign against the “yellow press” and
took a number of publishers of such papers to court.

The annual circulation of newspapers in 2005 has
decreased compared to 2004. The number of newspapers in
2005 was 423, of which 60 were dailies and 183 weekly. Their
combined annual circulation generated 310,000,000. BGN in
revenue, according to official data of the National Statistical
Institute.

In the last year a significant number of new newspapers
and especially magazines haveentered the market; however,
the lifespan of many of them was extremely short due to
financial difficulties.

In 2005 a total of 346 broadcasters operated on the
Bulgarian electronic media market, 144 of which were radio
and 202 were TV. There are three radio broadcasters with
nationwide coverage: both programs of the Bulgarian National
Radio (Horizont and Hristo Botev) and Darik Radio. Also, three
TV broadcasters have licenses for nationwide broadcasting:
Channel 1 (Bulgarian National Television), bTV and Nova.

There is a clearly growing trend toward using Internet
media; media consumption of newspapers and radio on the
Internet has doubled in the last year. There is growth in
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consumer-generated media, especially in the capital and the
largest regional towns in the country. Blogs have multiplied,
with more and more of them a ddressing social and political
Issues.

Media ownership in most cases is transparent; however,
current legislation does not guarantee full access to shareholder
information.

Almost all media in the country are funded on a
commercial basis, with the exception of the state television
company, the two state radio stations and the Bulgarian News
Agency.

The relationship between editorial and business
departments in a given media outlet generally depends on the
financial results: the more profitable a media outlet is, the
greater the separation is.

Although Bulgaria does not have properly functioning
professional unions, several NGOs are working to protect media
rights.

Regulations and licensing

Provisions concerning licensingand broadcast regulations
are provided in the te xts of the Act on Radio and Television, the
Telecommunications Act, and the Act on Copyrights and
Related Rights. The first one regulates all programming aspects
of the public and commercial broadcasters and their supervisory
body, the Council for Electronic Media (CEM). The
Telecommunications Act regulaes all telecommunications
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activities, including the statute and functions of the
Communications  Regulation Commission (CRC) and
telecommunications licensing. The Copyright Act establishes a
separate Department at the Ministry of Culture intended to
identify breaches of this law and impose sanctions.

In 2006 CEM started the new licensing process, but it
was highly debated in terms of its procedure and criteria. The
Association of Bulgarian Radio and Television Operators
(ABBRO) objected to the procedure and requested a market
audit, as well as amendments to the law. They proposed that
42 radio-operators with temporary licenses should receive the
right to continue their operat ion without unde rtaking the new
licensing procedure. These negotiations still have not led to any
results. Meanwhile CEM startal the procedure for the five
competitions for TV frequencies in order to select new TV
operators. At the same time, the CRC cancelled the whole TV
licensing process in July 2006, arguing that Bulgaria should
develop and adopt a TV digitalization strategy after 2012. CEM
has repeatedly announced the competitions, an act which is
legally questionable. The problems on the licensing front are
further fueled by the competitive battles between the two
major national commercial televison operators (bTV and Nova)
and the Association of Bulgarian Television Operators (ABTO),
which unites major cable TV operators such as BBT, TV 7 and
Diema Vision, who are struggling to obtain national licenses.

Media market entry in Bulgaria

Print media publishing in the country is not regulated by
law. Basically all publishing houses or companies owning such
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media operate under the rules of the Commercial Act. Market
entry is comparable to other industries.

With respect to taxation policy, there are no specific tax
concessions for media. Amendnents of the VAT Act in 2005
allowed the tax base for newspapers and monthly magazines to
be lower than the price of their acquisition with respect to their
cost price, thus for the range of editions that could be sold at a
loss has been widened to cover weekly magazines as well. The
Union of Publishers in Bulgaria (UPB), the major association of
print media owners, is constantly pressuring the relevant
authorities to amend VAT legislation to decrease the taxation
levels on newspapers publishing. Amendments of the same act
in 2006 introduced 20% VAT on authors’ honoraria, which
copyright- protection organi sations has objected to.

Media ownership

Media ownership still continuous to be a debatable issue
in Bulgaria.

Bulgaria’s print media market is dominated by foreign
ownership — the German WAZ group holds approximately 70%
of the market share, including the highest-circulating dailies
TRUD and 24 Hours, as well as other weekly and daily
publications and the largest distribution companies in Sofia and
Varna.

However, after WAZ'’s arrival in the mid-1990s, 2005 was
the year that saw a major influx of foreign investments in print
media: Georg von Holtzbrink of Germany (publisher of
Handelsblat) set up a 50/50 joint venture with the publishers

99



of Dnevnik daily and Capita/ weekly; the Scandinavian Bonier
Group took over the financial daily Parj Bulgarian editions of
Foreign Policy Business Week National Geographic Maxim,
Elle Brava Casa Grazig and Don Balon also appeared on the
market.

zZemya daily, Vestnik za doma weekly and 7 Dni TV
united in a consortium of print an d electronic media, the first of
its kind in Bulgaria.

In 2006 APACE Media finalised the acquisition of 66% of
Diema Vision, which owns the cable TV stations Diema +,
Diema 2 and Diema Extra. The Scandinavian media company
SBS Broadcasting Group bought radio and TV Vesselina.

Foreign investments in the Bulgarian media market
sharpened the attention of CEM, which announced that the
Council would implement special monitoring procedures on the
acquisition of media shares.

Another major expansion was evident in bTV, the leading
satellite station, which is held by News Bulgaria Inc, USA. The
company has launched two new television programmes, GTV
and Fox Life, and has also acquied N-JOY radio. The owners of
bTV submitted a request to acquiring another two radio
stations; if this is allowed by th e broadcast regulator, it will be
the first case of major broadcast concentration in Bulgaria.

Codes of Ethics

Special tribute should be paid to the efforts by the
media community and especially by the Union of Publishers in
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Bulgaria (UPB) in 2005 for their crucial input in the preparation
and implementation of the Code of Ethics of the Bulgarian
media and the establishment of the National Council for
Journalism Ethics (NCJE), which includes two standing
complaints commissions. Beirg the first country in South
Eastern Europe with major media owners involved in the
creation and implementation of a media self-regulatory
mechanism and body, the Bulgarian professional media
community and society at large has created great expectations
for the improvement of the quality of journalistic materials and
professional standards, as wdl as for the enhancement of
freedom of expression. Last but not least, the existence of
such a mechanism is also expeced to prevent journalists and
publishers from being taken to court on libel charges. Civil
society actively participated in media-related debates and
informed governing authorities and lawmakers about possible
negative outcomes of their decisions. The document has been
developed under an EU-PHAREunded project managed by a
consortium led by the BBC World Service Trust. A draft of the
document was submitted by team of Bulgarian and foreign
experts. Media representatives and media-related NGOs mainly
took part in drafting the document.

Originally 50 Bulgarian media representatives signed the
Code, which was regarded as a historical event, witnessed by
President Georgi Parvanov, then-Prime Minister Simeon Saxe-
Coburg, and the Chairman of the Bulgarian Parliament,
Professor Ognian Gerdjikov. Only one publishing group —
Monitor, which owns two national dailies and one weekly — did
not sign the Code, allegedly because of personal conflicts with
the management of the Union of Publishers, rather than due to
their opposition to self-regulation.
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The Code of Ethics united owners and journalists, print
media and electronic media, media outlets and media
organisations, as well as metropolitan and regional media.

The Code was signed by a number of media
organisations, such as the Association of Bulgarian
Broadcasters, the Bulgarian Media Coalition, the Union of
Bulgarian Journalists, the Union of Publishers in Bulgaria, and
the Association for Regional Media. Immediately afterwards,
some 45 media outlets also put their signature on the
document, including the main national and a number of
regional newspapers, the largest commercial radio and
television stations, the Bulgarian national radio and television
networks, and the national news agency.

The Code is open and additional signatures are
accepted.

Content-wise, the Code of Ethics of Bulgarian Media is
organised into five chapters, starting with guidelines for
supplying the public with reliable information, as well as for fair
and legal collection and presentation of information specifically
discussing texts regarding children, discrimination, decency
and suicide. The third chapter is dedicated to editorial
independence explicitly focusing on the need for media to not
be susceptible to political or commercial pressure or influence
and to maintain a clear distinction between editorial decision-
making and the commercial policy of the media. The forth
chapter reviews the relations between and within media, which
should develop in an environment of mutual respect and fair
competition in order to preserve the integrity of the sector. The
last chapter of the Code is related to the public interest.
According to the adopted texts, infringement of the terms of
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this Code may be justified only where it can be clearly and fully
demonstrated that publication serves the best interests of the
public. For the purposes of the Code, a publication is in the
public interest only if it prot ects health, safety and security;
helps the prevention and disclosure of serious crimes and
abuse of power; or prevents the public from the danger of
being seriously misled.

The NCJE was officially regisered as a foundation at the
relevant court in Sofia on August 5, 2005. It consists of a
Foundation Board with seven members, representing the Union
of Publishers in Bulgaria, the Association of Bulgarian
Broadcasters, the Union of Bulgarian Journalists, the Bulgarian
Media Coalition, and the Media Development Center Sofia.

The main aims of the Council, according to its Statutes, are as
follows:

X to protect the right of th e audience to be fully and
correctly informed;

X to contribute to the establishment of journalistic
standards;

X to contribute to the enhancem ent of the authority of the
media;

X to set up a system for media self-regulation by ensuring
the implementation of a Code of Ethics and by resolving
arguments between the media and the audience;

X to encourage public debate on issues of journalistic
ethics;

X to strengthen the freedom of speech, safeguard
journalists’ rights and protect editorial sources of
information.

103



X to support training of Bulgarian journalists in the
implementation of ethical rules and standards.

The Council oversaw the establishment of two
“Complaints Commissions” — one for the print sector, and one
for the electronic sector. These two Commissions have started
to administer the agreed-upon Code of Ethics of the Bulgarian
media.

The two Commissions each consst of four journalists’
representatives, four employers’ representatives, and four
independent members who will be selected jointly by
journalists and employers. They meet at least once every two
months and deal with any complaints received from the public.

The journalists’ representatives are elected at the
National Journalists Assembly For the Committee on print
media, the delegates for the General Assembly are elected on
a representative basis of one representative for every 20 staff
journalists in a print media th at is a member or associate
member of UPB and has signed the Code of Ethics. Each print
media has at least one representative in the General Assembly
of journalists, regardless of the number of its staff journalists.

For the Commission on broadcast media, the delegates
for the General Assembly are elected on a representative basis
of one representative for every 10 staff journalists from a
broadcast media outelt that is a member or associated member
of ABBRO and has signed the Code of Ethics.

Every broadcast media has at least one representative
at the General Assembly, regardess of the number of its staff
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journalists. Journalists from BNT and BNR have quotas equal to
the quota of the biggest private broadcast media.

The Union of Bulgarian Journalists has a separate quota
in both General Assemblies equa to the quota of the biggest
print and biggest broadcast media respectively.

The Ethics Commissions shodd accept complaints; be
the mediator between the plaintiff and the media; make
decisions about complants based on rules and regulations;
reprimand media that have broke the Code of Ethics; analyze
and comment on the trends in media; provide guidance
concerning norms and suggest amendments to the Code of
Ethics to the Board.

Each of the Commissions ekcts a chairperson who also
serves as spokesperson with a two-thirds majority and at least
one vote from each group.

Each of the Commissions makes decisions with a simple
majority and with a minimum of six votes.

Joint sessions of both commissions could be called on
the request of either of them in case there is a case between
print and broadcast media, if a unified position on certain
developments in the media needs to be prepared, or if
amendments to the Code of Ethics need to be discussed.

Public awareness of the Code is very high — all media
that signed the Code have published large articles and
editorials on the event and have uploaded its full contents on
their websites. In addition, th e NCJE developed its own web-
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site, www.mediatehics-bg.org, which was heavily promoted by
all the print and broadcast media that signed the Code.

It is still difficult to estimate the extent to which the
Code is respected by journalists, editors and media owners in
their professional practice, but there is a clear trend of more
and more public debate on ethics, media content and the
quality of information. There is a growing understanding that
respecting the Code and setting high professional standards is
the ultimate road to success.

With respect to the right of complaint, the proceedings
of the Commitees allow every person to be entitled to file a
complaint to the Ethics Commission of the Print Media, or the
Ethics Commission of the Eeéctronic Media, concerning
publications in newspapers, magazines, information agencies,
websites or other periodicals, or radio or television programs
with editorial content, even if the Complainant is not personally
affected.

All complaints must be in writing and are entered in a
register.

At the end of July 2006, the Commissions announced
the first rulings on admitted complaints. Four of them were
related to print media and th ree to broadcast media (most
influential TVs according to Members of the respected ethics’
commission). Most of the initial complaints did not comply with
the formal criteria; there were cases in which the people were
not personally affected, while many other people seem to have
just been sharing views and comments about Bulgarian
journalism. So far no decisions have beenannounced.
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Support of the Code of Ethics

Generally the Code of Ethics is supported by journalists
and media owners. As it has just begun its implementation it is
too premature to make assumptions about its support by general
public and civil society. However, the first decisions of the Ethical
Committees will be an important sign for the future acceptance
and trust in self regulation. The Code needs further promotion
among the judiciary system. Other stakeholders such as the
advertising and PR industries are aware of the Code of Ethics,
and it enjoys their support. More importantly, the PR industry in
Bulgaria has adopted a united ethical code that has taken the
media code into account.

The Government and authorities have supported the
signing of the Code of Ethics; however, in practice the
Government preserves a neutral position regarding media self
regulation.

IIl. DEFAMATION

General overview

Both civil and criminal laws regulate defamation in
Bulgaria.! The relevant laws are the Constitution (1991), the
Penal Code (1968) and the Obligations and Contracts Act
(1951). Two Constitutional court judgments also relate to the
iIssue of defamation, i.e. Judgment No. 7 of 1996 on

! Bulgaria has a civil law legal system, which is divided into two main branches:
private and public law. The main partmfvate law is civil law, which embraces
contracts, torts, property, family and hated law. Hereafter, the expression “civil
law” will be used in that sense.
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constitutional case No. 1 of 1996 and Judgment No. 20 of 1998
on constitutional case No. 16 of 1998. According to the
Constitution, the European Conwention of Human Rights and
the International Covenant on Civil and Political Rights and their
Articles 10 and 19 respectively are directly applicable and take
precedence over other laws. Whether civil or criminal
proceedings will be started depends on the affected person’s
preference. According to the provisions of Art. 146 and Art. 147
of the Penal Code, there are two different offences: /nsult
(which amounts more or less to an expression of value
judgments) and /ibel, which is an allegation of untrue facts that
defame someone’s honour?

Before April 2000 criminal proceedings for defamation
were initiated ex officio if public officials were affected.
Imprisonment was the heaviest sanction and in cases of public
officials the sentence could be up to two years. Nowadays,
despite the fact that the penalty has been changed to fine, it is
still a higher amount in cases of public officials.

Another peculiarity for Bulgaria is that rural journalists
are at a higher risk of being sued for defamation — and receive
more severe penalties — than journalists in the capital city. In
the capital, courts are more reluctant to decide in favour of
officials, while they are also more familiar with human rights
standards such as the European Convention on Human Rights.
At the same time, the central media outlets that journalists in
Sofia work for are stronger, richer and more influential. Public

2 In the common law tradition there are sfieaneanings of the terms defamation,
libel and slander (on that matter, see niorhe speech of Tobylendel in Ending

the Chilling Effect, published by OSCE, Vienna 2004, p.25). In the current text
defamation is understood as embracing both insult and allegation of untrue facts,
while libel refers only to the latter.
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officials also bear this in mind and are more cautious about
initiating defamation cases. As a result of this gap between
Sofia and the rest of the country, there is considerable fear that
the actions of public figures outside Sofia are less transparent
and less subject to the natural prevention of corruption that
often accompanies a culture of openness.

Criminal defamation

Criminal defamation in Bulgaria dates from 1896.°
Unlike today, there was a public interest test prescribed in the
original law and when the speech served the public interest,
there was a complete acquisition. Nowadays the Penal Code
(1968) contains two different provisions, one criminalizing
insult* (the expression of value judgments), while the other
criminalizing the allegation of untrue facts. The amendments to
the Penal code (PC) of April 2000 abandoned the sanction of
imprisonment and ex officio prosecution, which was applicable
in cases of defamation against public officials. However, the
fines introduced are quite a burden. In fact, they are higher
than the ones prescribed before 2000 in the law that were the
alternative to prison. For allegation of untrue facts the fine may
reach 7000 leva (approximately 3500 EUR), while the sanction
for insult is up to 3000 leva (approximately 1500 EUR).

After the changes in the criminal law in 2000, some
journalists in Bulgaria say they would prefer to risk

% When the first Criminal Code after Balga’s liberation from the Ottoman Empire
was passed.

* The meaning of the Bulgarian word “obida” used in this context is insult, calumny.
It includes, but is not limited to, expression of opinions. Both offensive words and
gestures are meant.
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imprisonment, because prior to the amendments the penalty
was nearly always suspended. Bycontrast, when the penalty is
a fine, it is never suspended. Thus, it seems preferable to be
sentenced to a heavier penalty that is suspended, than to
receive a lighter sanction that is always put into effect.

Sanctions and public officials

It is still problematic in Bulgaria that defamation against
public officials is penalized more severely. In case of insult
against a public official the penalty could be between 3,000 leva
(1500 EURO) and 10,000 leva (5000 EURO), while in the case
of libel it is between 5,000 leva (2500 EURO) and 15,000 leva
(7500 EURO). The scope of the notion of “public official” is very
broad and embraces not only civil servants and officials, but
also managers of private companies (the expression actually
used in the criminal code is “official person,” not even “public
official”). The minimum and maximum amounts of fines for
defamation are too high in comp arison with the average salary
in Bulgaria.’> This is valid especially for the smaller towns and
regions, where salaries are even lower. This disproportionallity,
however, is often not taken in to consideration by courts.®

Penalizing the defamation of public officials with graver
sanctions is clearly contrary to the standards of Article 10 of
The European Convention on Human Rights, but it helps to
explain the great number of such cases against journalists.

® The average monthly salary in Bulgaria is approximately 120 EURO.

® In 2003, only three journalists were sentenced to pay altogether fines and
compensation of more than 5000 legch. These are Katja Kassabova from
Compass newspaper, Bojidar Bozhkov from Sega newspaper and Nelly Soukova
from Borba newspaper.
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Despite the Penal code amendmerts in 2000, a survey of the
Bulgarian Helsinki Committee shows 115 pending cases of
defamation against Bulgarian journalists in 2001. In March
2003, that number had swollen to 131 cases, the majority of
them for criminal defamation (70), a number that had also

increased in comparison with the figure for 2001 (60). What is

even more worrying, 42 per cent of the cases had been
initiated by public officials. In addition, cases were brought both

by politicians and businessmen’

Criticism, although necessary for public debate in a
democracy, is often not well-accepted by public officials,
especially in smaller localities in the country. This is linked to
the mentality of non-accountability and non-transparency. The
reluctance of public officials and public servants to accept
criticism of their activities is clear from the defamation cases
brought in response to criticism in newspaper articles such as:
The Mayor Lies? Corruption in the Bourgas School System?

’ See the survey of the Bulgarian Helsi@dammittee: Judicial Proceedings against

Journalists Following Changes in the Penal Code of March 2000, by Boyko Boev at

http://www.bghelsinki.org/index.php?module=resources&lg=en&id=73, and the

survey Are Bulgarian Journalists Protected Against Accusations of Libel and Insult?

— Results of the BHC’s 2nd Study at
http://www.bghelsinki.org/index.php?module=resources&lg=en&id=86.
8 The first case was started by the mayor of the small Bulgarian town Tutrakan in

2005 against the journalist Grancharova, who wrote about an illegal contract he hac

made in a local newspaper. Although it vaasven that the contract was indeed in

breach of the law, the case is still pending, with the journalist having been convictec

by the court of first instance.
° The journalist Kassabova who wrote the article was convicted of criminal
defamation in 2002. The article raised awareness about the admission of many

children in the elite secondary schools in the town of Bourgas that was in breach of

the law. The children were admitted without examination by a committee that
examined medical documents proving digsad he journalist based the article on
an official complaint by 15 parents and a subsequent internal investigation that

revealed many violations of the law. She was nevertheless found guilty due to her

111



Is Justice S. Judging Justly® and many others. A similar
attitude among public officials can be seen in access to
information cases, where often public matters are considered
private data with the aim of ju stifying denial of information. **

The highest-ranking officials in Bulgaria are rarely
petitioners in cases of defamation. The criminal case brought by
a former prime minister against a TV journalist in 2000 is an
exception.'? However, the intolerance to criticism demonstrated
by officials outside the capital such as mayors, municipal
council members and judges is still an issue. In December 2005
the Bulgarian Media Coalition received confirmation of pending
defamation cases from 22 local media outlets located in 17
Bulgarian towns. Members of the judiciary such as public
prosecutors and judges often appeared as victims of criminal

failure to prove that the committee menbbad taken bribes (a fact which she had
just implied, rather than alleged). The case is pending before the European Court ol
Human Rights.

19 That article shed light on a civil case in which poor people had lost their property.
The focus was on the fact that such circumstance can happen and did not include
commentary on the court decision. Despite this, however, the judge brought a civil
case for damages in 2005.

1 For example, privacy was extended to obviously public matters in the case of the
electronic newspaper Vseki Den v. Ministry of Foreign Affairs, in which diplomatic
correspondence between Bulgaria and isfE970) was withheld for the protection

of the Prime minister’s “personal data” (the then-disputed status of Bulgarian king);
in the case of 168 Hours Newspaper vnigliry of Education, when access to the
names, education and qualifications of high ranking ministry officials was denied
with reference to the personal data exgamp Other examples of such practices and
conclusions can be found in the report Tharent Situation of the Access to Public
Information in Bulgaria, published Access to Information Programme, Sofia

2006 and in the book published by Access to Information Programme: Access to
Information Litigation in Bulgaria, by Kashumov and Terzijski, Sofia 2005.

12 |iuben Berov v. the journalist Yavor Dachkov. The former prime minister (1992 -
1994) was refered to in a rated programme on the National TV as “the patron of the
plunder of Bulgaria” without further reference to him in the show. The journalist
was completely acquitted in 2003.
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defamation in the past, before the 2000 amendments.™® The
removal of ex officio prosecution of defamation from the Penal
Code obviously led to a decreasein the number of such cases.

Insult and libel

The difference between /nsult and /ibe/ (i.e. allegation of
facts) is seen mainly in the content of the expression (facts or
judgments), but not only. The defi nition of insult in Art.146 of
the Penal Code is as follows:

One who says or does something humiliating to the
honour and dignity of a person in his/her presence shall be
punished for insult with fine up to 3000 leva.

In Bulgarian jurisprudence and court practice there is a
distinction between honour and dignity, in which the former

relates to the public perception of someone’s appearance, while
the latter relates to one’s ow n opinion of him/herself.

If the courts find that one part of someone’s expression
constitutes a value judgment, wh ereas another part contains
allegations of untrue facts, both the offences of insult (Art. 146
of PC) and libel (Art.147 of PC) could be found and a separate
sanction imposed for each. Consequently it is possible to allege
that both offences were committed with one expression, thus
the journalist-defendant bears a larger burden. According to the
Bulgarian Helsinki Committee, bah the offences of libel and
insult were invoked in 44 out of 97 total court cases reported in

13 This could be easily seen in the fagtshe cases from the early 1990s: see
Journalists Under Guns (Jurnalisti na prjts€anja Harizanova and Vasil Vasilev,
ed. Human Rights Lawyers Foundation, Sofia 2000.
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the period between March 2000 and March 2001, while the
petitioners complained only of libel in 33 cases and only of
offending expression in 15 cases

Civil defamation

Civil defamation is regulated by the general provisions
of civil law in Bulgaria. All the torts are generally regulated by
the provisions of Art. 45 — 52 of the Obligations and Contracts
Act (OCA). Consequently civil defanation is seen as an action
breaching the general principle of Roman law neminem laedere
set forth in Art.45 of OCA. Defamation lacks any definition in
civil law statutes and is not even mentioned in OCA. Civil courts
usually refer to criminal law ju risprudence and court practice to
identify the elements of defamation.

Any natural person may initiate a civil claim for
damages caused by defamation. Legal entities cannot be
victims of defamation, as the jurisprudence and court practice
have accepted. The ground is that they cannot suffer
psychically from defamation and do not have personal dignity.*°
However, if they can prove that they have suffered losses or
have lost profits because of an allegation of untrue facts, they
could be awarded compensation.*®

1 The survey can be found at www.btgtiieki.org/bg/special/defamation.html

15 Despite this, in practice there are casastiith regional courts take into account
claims of “damaging the reputation of a business entity.” This happened in the
criminal libel case against the journalist Nelly Soukova from the Veliko Tarnovo
newspaper Borba. The journalist was convicted in 2003 and ordered to pay higher
compensation to the plaintiff on the grounds that his reputation as businessman wa
diminished.

' The burden of proof would be on the petitioner.
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Civil claims may be brought against the journalist, the
publisher and the editor-in-chief. Civil cases differ from criminal
cases, in which legal entities cannot be liable. An exception to
this rule is when a civil claim for damages is brought in a
criminal case.

Usually petitioners claim compensation for non-
pecuniary damages. This is due to the fact that it is very
difficult to prove loss of money or profit as a result of an
allegation of untrue facts and almost impossible in cases of
insult. So-called “moral damages” are easier to prove since their
amount is determined on an equitable basis by the court.

In such cases the burden to prove that the defendant
has affected his/her good name (reputation) and dignity by
saying or writing words or by an other form of expression falls
upon the claimant. On the other hand, th e burden to prove
action in good faith rests with the defendant. *’ It is not clear
from court practice who has the burden to prove the
truthfulness of alleged facts. On the other hand, it is usually
accepted that facts, but not thei r absence, are subject to proof
and consequently the one who alleged the facts is required to
prove the truthfulness of the allegation.

When undertaking civil proceedings claimants should
pay the court fee in advance, while in criminal proceedings fees
are paid at the end. In both ca ses the losing party should pay
all the costs. The amount of the court fee in civil proceedings in
cases of a claim for damages is four percent of the total
amount sought.

" As a general principle in the law of torts there is a presumption of guilt if it is
proven that the defendant committed the harmful action (Art.45, para.2 of OCA).
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Civil defamation cases may be examined by three court
instances if the claimant seeks compensation of more than
5000 leva (about 2500 EUR)!® The courts of first and second
instance decide on the merits of the case, while the third level
court (the Supreme Court of Cassation) is limited to reviewing
lower court judgments only on points of law.

The combination of civil and criminal cases

It is possible under Bulgarian law to combine criminal
charges for defamation with civil claims for damages in the
same proceedings. The above-mentioned survey of the
Bulgarian Helsinki Committee of the period 2001 — 2002 shows
that in about half of the pend ing criminal cases the claimants
also brought civil claims for damages. This is an effective way
to put as much pressure as possible on a journalist and to
minimize the costs of bringing a defamation case before the
court. It is so because in such a case the potentially affected
person does not pay any court fee in advance, but at the same
time seeks double sanction for the alleged offender: a fine,
which is payable to the state, and compensation, which should
be paid to the victim.

Effect of the sanctions

Media outlets as companies are not usually seriously
affected by defamation cases, unlike journalists. First, legal

18 Until 2002 the amount was @0 leva. Art. 218a, para. 1, item,”a” of the Civil
Procedure Code has been changed (State gazette No 105 of 2002).
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entities are not subject to crim inal prosecution, which is very
much the preferred procedure.’® Also, they are stronger
economically and the compensations awarded by the courts are
not so great as to threaten their activity and existence. %°
Bearing in mind the problem of the urban-rural divide explained

above, central media are less vulnerable than provincial ones.
Some local newspapers have small circulations, employing 2-3
journalists and may be threatened by actions in court.

On the other hand, journalists who are not backed by
their employers in cases of defamation face serious problems.
The journalist Katja Kassabova, convicted of defamation of four
civil servants in 2002 (see footnote 9) was ordered by the court
to pay a total amount of more than 7 000 BGN (3500 EUR)
composed of moral damages (1000 BGN per person, or 4000
total), fines (700 BGN per person or 2800 total) and 312 BGN in
costs and expenses. In January of 2003 the Bourgas District
court upheld the verdict. At that time the average salary in
Bulgaria was about 250 BGN (125EUR). The journalist worked
for a local newspaper (Compass, which did not back her. The
journalist Bojidar Bojkov, working for a daily newspaper ( Sega,
was ordered to pay a very similar amount for reporting on the
same case of possible corruption by the four civil servants. In
2003 a journalist from a local newspaper in the town of Veliko
Tarnovo (Borbd), Nelly Soukova, was ordered to pay about
6000 BGN (3000 EUR) composed of 4000 BGN moral damages,
1223 BGN in costs and expenses, and a 700 BGN fine. She was
convicted for using the word businessin quotation marks, after

19 Only natural persons are subject to criminal liability.

20 For that reason other forms of oppression are used against media outlets, like
investigations by public prosecutors. Exarsuch cases there has never been
anything more than inquiries, searches and sometimes interrogations.
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the higher court overrul ed the decision of the previous court to
acquit the journalist.

The chilling effect of such convictions is rooted in the
high disproportionality of the sanctions compared with
journalists’ salaries. The problem is more relevant for provincial
journalists rather than those in the capital. Furthermore, due to
economic reasons, local meda often fail to back their
journalists, or to provide guarantees such as insurance. These
circumstances encourage claims of defamation. Also, court
procedures are a considerable burden on the journalists,
irrespective of the outcome. The money awarded may be
collected by execution against property, but a refusal to pay
cannot be a legal ground for sending the journalist to jail.

Defenses and burden of proof

Most of the defenses such as “acting in good faith,”
“reasonable publication” and “overriding public interest” are not
set forth in the law. In a landmark Constitutional Court decision
in 1996, it was pointed out that the right to hold opinions and
to seek, receive and impart information is the dominant
principle, whereas its restrictions are exceptions. Such
exceptions should be subject to narrow interpretation and
applied only for the protection of conflicting interests such as
privacy. In the latter case, it shou Id be ketp in mind that public
figures enjoy a lower level of protection. Furthermore, the
decision refers to the European Court of Human Rights case
law. This interpretation of the Bu Igarian constitution in line with
the European standards is the legal basis for the application of
the three-part test of Article 10 of the European Convention on
Human Rights. It inspires good court practice and is often
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referred to (also in access to information cases), especially
given the lack of detailed legal provisions reflecting such
standards.

According to the provision of Art.17, par. 4 of the Radio
and Television Act (RTA), radio and television operators are not
liable for the information they have imparted when the
information is received in an official way, when they quote
official documents, when they precisely reproduce public
announcements and when the information is based on
materials received from information agencies or from other
radio and television operators. The provision is formulated as a
privilege. It should be noted that such a rule does not exist as
for the print press and the only way to apply the rule is by
analogy. On the other hand, the provision mentions only the
operators, i.e. the legal entities, but not jo urnalists. However,
the Supreme Court has held that referring to official sources
excludes malicious intent and is sufficient to ab solve one from
legal responsibility.

The notion of “reasonable publication” has not been
introduced in the relevant national legislation. Nor are
journalists given the option to argue that they have acted
according to the rules of professional ethics or journalist codes.
According to the provision of Art.11, par.5 in conjunction with
par.6, item 3 of the RTA, the rules of professional ethics are a
matter of contract between an operator and the journalists
employed by it. Consequently, the applicability of these rules is
limited to the activity of the re spective operator and is a matter
of contract-creating rights and obligations only between the
contractors. After the adoption of the Code of Ethics (2005),
the situation may change in practice. In fact, courts have even
been open to knowing more about the professional ethics of

119



journalists in order to identify more clearly the scope of their
legal responsibility.

“Acting in good faith” and “truthfulness” are relevant
defenses in Bulgaria. In the case of civil proceedings these
defenses are based on the generd provisions of the Obligations
and Contracts Act. In the case of criminal proceedings the
relevant provisions are those determining the notion of malice
(dolus directus et dolus indirectus) and the provisions of
Art.146-148 of the Criminal Code determining the crimes of
defamation. There is no special regulation concerning
journalists. Usually the courts in the capital apply them carefully
in their practices and place the burden of proof on the claimant.
They depart from the general rule that in criminal cases the
prosecution should prove everything. Case law on Article 10 of
ECHR has also been invoked injudgments after 2000. On the
contrary, courts outside Sofia often are not prepared to accept
the defense of good faith.? Even when they apply the
European Convention on Human Rights, they take their own
approach, not adhering to the European Court of Human Rights
practice.??

%1 Judges need more training the application of the ECHR. Translations of the

relevant case law are available on several websites, including that of the Ministry of

Justice.

22 The court’s difficulty with accepting this defense is evidenced by the judgment No
430 of 11 May 2002 of the Bourgas District court on the case of Katja Kasabova, a

journalist who reported of wrong-doing and possible bribe-taking of the five-
member commission responglibr accepting children into elite high schools.

Although it was proven that the journalist reported on evidence given by parents an

the results of an investigation conducted by the Ministry of Education, the court
convicted her on the grounds that she failed to prove bribe taking, although she

refered to her source and, in fact, a group of parents had filed a complaint containin

information about bribery to the Ministry of Education.
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Following the changes to the Criminal Code in 2000,
criminal defamation cases are not subject to cassation and
subsequently there is Supreme Court case law on that matter.
Thus, standards such as balancing interests, the goodwill
defense, the proportionality of the restriction to the intended
protection, the sufficiency and relevance of the restriction, etc.,
are not consistently applied. Whether this happens because of
deficiencies in the law, or the periodic lack of good precedents,
or the stubborn persistence of an outdated mentality, many
judges in defamation cases continue to take the position that
their job is to find out whet her or not the defendant has
committed an offence rather than to ask themselves whether
the act in question should be regarded as a criminal offence
and what defenses would be suitable. In other words, these
judges do not approach such cases with the understanding that
there is a dispute about a restriction of a fundamental freedom,
but rather from the position that they must pronounce a
judgment in a case of criminal be haviour. This being the case, it
Is easy to explain why such judges are not inclined to balance
conflicting interests.

Protection of journalists’ sources

The protection of journalists’ sources derives directly
from Article 10 of the European Convention on Human Rights.
The privilege is further regulated only in the Radio and
Television Act. The provisions of Art. 15 state:

Radio and television operators shall not be obliged to
reveal the sources of information to the Electronic Media Council
unless there is a pending procedure before a court or a pending
procedure on appeal of a person concerned.
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Journalists shall not be obliged to reveal the sources of
information not only fto the audience but also to the
management body of an operator except for the cases set forth
in par.1.

Radio and television operators are entitled to include in
their productions information from unknown sources but they
shall point this circumstance explicitly.

Journalists shall keep in secket the source of information
if the person who has provided it has explicitly so required.

As the above-cited provisions imply, the right of
journalists not to reveal their sources is not recognized as a
general rule. Instead of regulati ng the exceptional cases where
journalists have to reveal their sources, the law has determined
when and to whom they are not obliged to do so. There are no
analogous rules as regards the print press, as no law regulates
print media in Bulgaria. Consequently problems could arise in
such cases. A journalist could not invoke the right not to
disclose his or her sources either in the case of criminal or civil
proceedings. In such cases journalists are obliged to reveal
their sources; this obligation does not depend on any condition
such as the proper balance of interests at stake, or the type of
legal procedures. Journalists are under the threat of being liable
for false testimony under Art. 290 of the Penal Code if they do
not say everything they know concerning a pending trial. The
possible punishment is up to five years of imprisonment.

Since 1999, the search and seizure of journalists’
materials and equipment could be done only in the course of
criminal proceedings and after a judge has given the
investigation authorities a warrant to search and seize. Only in
case of an emergency could seizure take place without a
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preceding warrant. In such a case the competent judge rules
on the lawfulness of the action in question afterwards.

It is not clear whether a claimant can ask the police to
conduct a search and seizure. Under Art.59 of the Penal
Procedure Code private prosecutors(claimants) are entitled to
seek assistance in gathering evicence by the authorities of the
Ministry of Interior. There are not any requirements about the
exercise of their powers under that provision.

In fact, since 2000 there have b een no cases of trying to
compel journalists to reveal their sources. Before, this used to
happen in ex officio investigations for defamation, but still this
defense was relatively widely known.?®

Access to information

The Access to Public Information Act (APIA) was adopted
by the Parliament in June 2000.%

Public information is defined as information that helps
citizens form opinions about the activities of units obliged by
the law. Archival information is excluded from the scope of the
act. The right of access is focused on information rather than
on documents. Every natural or legal person has the right to
access public information. The obligation to disclose information

23 Actually the seldom attempts to compel journalists to reveal their sources have
failed. In spring 2002 after Trud newspaper published minutes of a Cabinet meeting
which evidenced an attempt to cocoon a wrong-doing, no measures were undertake
to press the newspaper to reveal its source.

24 Available at: http://www.aifg.org/library/laws/apia.htm
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actively or upon request is imposed on all the three branches of
state power. Entities receiving money from the state budget
and so-called “public law persons” are also obliged to provide
information. However, the APIA is not applicable “horizontally,”
i.e. in relations betw een private persons.

The APIA enumerates four grounds for refusal of a
request for access to information: a) state secrecy b) official
secrecy c) protection of third party’s interest, which covers
personal data protection and business secrets d) preparatory
opinions and recommendations preceding a final decision.

There is not a commission, ombudsperson or similar
body working for the implementation of APIA. Denials are
subject to court review, a mechanism which is used in Bulgaria.

The access to public information law is rather widely
used in Bulgaria. The Access tolnformation Programme (AIP),
an NGO working in this field, has provided legal help in about
3,000 cases in recent years. During the years after the adoption
of the APIA, the number of court cases concerning it has
increased. Citizens and NGOs use this law more and more
frequently. The Access to Information Program alone has
provided legal assistance in more than 100 court cases
challenging denials, most of which were successful, which has
thus contributed to the restrictive interpretation of
exemptions.?

Although skeptical in the first years after the adoption of
APIA, Bulgarian journalists have started to use it in their
investigations. In some cases they start litigation to achieve

%5 Information of the FOIA cases supped by AIP see on: http://www.aip-
bg.org/court.htm
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public awareness for their cases and thus ring a warning bell
against unacceptable government secrecy. In the period 2004 —
2005 fifteen journalists litigated against denials from different
institutions.?® Some of the key cases won by journalists are:
Alexey Lazarov v. Council of Ministers(for access to Cabinet
meetings record), Zoja Dimitrova v. President (for access to the
security services’ report on Bulgarian companies’ participation in
the trade with Iraq du ring the UN embargo; still pending), and
Hristo Hristov v. Minister of Interior (for access to former State
security documents related to the case of the BBC journalist
Gerogi Markov, killed in London in the 1970s). After the latter
case was finished, Hristov published a book about his
investigation in 2005, in which he identified Markov’s actual
murderer (the book will so on be printed in English).?’

Disclosure of classi fied information

The Classified Information Act?® (PCIA) came into force
in May 2002 and regulated state and official secrets. It set time
limits for the duration of classification for the first time in
Bulgaria.®® The law introduced a relatively precise definition of
“state secret,” stating that it can only be introduced for the
protection of strictly enumerated interests and can be applied

%6 See the book, published by the Access to Information Programme Access to
Information Litigation in Bulgaria by Alexander Kashumov and Kiril Terzijski,
Sofia 2005, p.11.
2" A short overview of these and other journalists’ cases see ibid., p.14 — 16; for
documents on the Hristov case: pp. 85 — 126.
28 Available at:
http://faculty.maxwell.syr.edu/asroberts/ibrary/secrecylaws/BG_class_info_law.
pdf
9 From 2 to 30 years (Art. 34 of PCIA).
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only to categories of information enlisted in the act if the
disclosure would cause harm to protected interests. There are
still attempts for broader application of the definition.*® The
definition of “official secret” is less clear, but is still somehow
linked to the principle of harm.

The legality of classification is subject to judicial review
only in cases of access to information. Under APIA the courts
are entitled to obtain classified documents and to perform /n
camera inspection in order to rule on the lawfulness of the
classification. The procedure has been implemented several
times by the courts, but they have never ordered the
declassification of a document. Usually, they overturn the denial
on procedural or other formal grounds and leave to the
administrative body the matter of possible reconsideration of
the administrative decision for classification.

Everyone who imparts classfied information bears
criminal responsibility. In cases of state secrets punishment can
consist of up to five years of imprisonment and up to 10 years
if serious consequences result. In the case of officials secret the
penalty can be up to two years imprisonment. There is no
public interest test apart from the directly applicable European
Convention on Human Righs. In 2003 the government
introduced draft amendments to the relevant Penal Code
provisions seeking graver sanctiors for disclosure of state or

%0In 2003 there was a clemndency toward over-classification under PCIA, which
was also recognized by the Chairtloé State Commission for Security of

Information. The Government even tried to introduce graver criminal sanctions for
disclosure of state and official secrdtst Parliament did not pass the amendments
under pressure from NGOs and media, which included statements from Open
Society Justice Initiative and Article 19, The International Centre for Free
Expression. For more information about over-classification, see the AIP annual 200
report at: http://www.aip-bg.org/pdf/aip-report2003.pdf
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official secrets. In view of th e chilling effect the amendments
would have to whistleblowers and investigative journalists, civil
society reacted to this proposal. After a huge campaign initiated
by the Access to Information Programme, the Open Society
Foundation in Sofia and the Bulgaria Media Coalition, with the
participation of the Union of Me dia Publishers and more than 60
NGOs, Parliament was persuaded to reject the proposed
amendments. It refused to introdu ce the public interest test in
the Penal Code, however, noting the direct applicability of
ECHR.

All refusals to provide information are subject to
administrative court review in two instances. The procedure
before the court is regulated by the general provisions of the
Administrative Procedure Act ard the Supreme Administrative
Court Act. The law does not provide for an ombudsman or
commissioner.

Concerning trade secrets and personal data, their
disclosure falls outside criminal law. Personal data are defined
by the Personal Data Protection Act?' whereas trade secrets
are regulated by the Protection of Competition Act. Disclosure
of personal secrets, which are more narrowly understood than
personal data, is criminalized. Changes in the Penal Code are
pending in order to provide more protection of personal data.

31 Available at: http://www.gi-bg.org/pdf/pdpa.pdf
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Accreditation of journalists for access to public
bodies’ sessions

Accreditation is not provided for by law, but is
sometimes practiced. There is not a general right of everyone
to access government bodies’ meetings, i.e. there is not a
“‘government in the sunshine” law in Bulgaria. The law
proclaims the publicity of a number of different authorities’
sessions such as parliament, nunicipal councils, etc. Sometimes
public bodies attempt to develop supplementary conditions to
the rules of publicity. For example, the Supreme Judiciary
Council (SJC), an administrative body of the judiciary, refused
to open its sessions in 2004 as the law required. It announced
that additional rules should be developed, since there is not
enough room for outside observers. Four journalists from
different media referred the refusal to let them in sessions to
the court. In November 2004 the Supreme Administrative Court
reverted the denial. Following the decision, SJC has provided
access to their meetings via camera, thus enabling journalists
to watch in a room ne ar the meeting hall.

Conclusions and recommendations:

- to completely decriminalize defamation or at least
defamation of public officials;

- to introduce clearly in the law the defenses of goodwill,
reasonable publication, and overriding public interest;

- to provide more trainings for judges and journalists;

- to develop the practice of the ethical commissions in order
to replace trials or at le ast influence court practice;

- to change the general criminal responsibility for disclosure of
secrets and to introduce the public interest test.
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Croatia

By Geza Stantic and Gordana Vilovic
Executive summary

The present situation regarding ethical conduct, self-
regulatory media systems and the level of protection of
professional standards, media laws and the issue of defamation
in Croatia can be succinctly desaibed as controversial. On one
hand, Croatia has a good legal infrastructure. Its important
media laws (access to information, Media Act, Electronic Media
Act, Croatian Television Act) are close to European standards.
But, defamation is still a highly-debated issue. On the other
hand, the violation of privacy and other legal possessions of a
person are protected by civil law and also by penal law. Recent
changes in penal law have taken a step toward the
decriminalization of defamation.

The Croatian Journalists Association has an acceptable
Code of Ethics; however. it is not as detailed as the code
German journalists have, for example. Still it is not sufficient to
strengthen ethical conduct. Journalists and editors who are
members of the Council of Honor appointed by Croatian
Journalists Association are not professionally engaged in the
body, so very often they are not able to handle all the media
obstacles and violations. Another problem is that
representatives of publishers or media owners are not members
of the Council of Honor, causing inefficiency in the Council.
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The level of professional ethics in the Croatian media is
in need of an intervention in order to impr ove. Despite the fact
that all sides — journalists, editor s, members of civil society and
publishers/owners — have agreed that Croatia needs a
professional media regulatory body such as a Press Council at
the state level, things are moving forward very slowly. Given
the current state of affairs in the Croatian media — both in
electronic and print media — an autonomous Press Council
should be an urgent priority for bo th journalists and publishers.

Context

The Republic of Croatia, a country situated on the
crossroad between Central Eurge and the Mediterranean, has
around 4,5 million people. The main language is Croatian. The
population is as follows (according to the 2001 census):
Croatian 89.6%, Serb 4.5%, Bosniak 0.5%, Hungarian 0.4%,
Slovene 0.3%, Czech 02%, Rama 0.2%, Albanian 0.1%,
Montenegrin 0.1%, others 4.1% . The main religions are:
Roman Catholic 97.8%, Orthodox 4.4% and Muslim 1.3%.
Croatia’s GDP is 34.2 Bilion U®, according to World Bank
figures from 2004.

After the election in 2003, the Croatian Democratic Union
(HDZ), the party founded by the first Croatian president Franjo
Tu yman, returned to power. HDZ won almost half of the seats
in Parliament and formed a Government with lvo Sanader as
Prime Minister. In the last several years Sanader made
significant progress in the process of joining the EU and NATO.
Still, the exact year that Croatia might join the EU is not known,
and there is only speculation — some optimistic and some less
optimistic — about when it will be: “In June 2004, the European
Council gave Croatia candidate status for Europen Union entry,
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and on 17 December 2004, the EU decided that membership
negotiations with Croatia would begin on 17 March 2005.”*

The situation with NATO membership is similar.
According to a statement by international affairs expert
Professor Radovan Vukadinovij “in an optimal scenario there is
a distinct possibility that three countries — Albania, Croatia and
Macedonia — could be offered membership at the NATO summit
in 2008, becoming full members in Washington in 2009 on at
the celebration of NATO's 60th anniversary.”

The Croatian media are in a progressive but unfinished
phase of democratic transition. (An import ant turning point in
the developing trend was the 2000 parliamentary elections,
which are generally considered to be the starting point of the
general consolidation of the democratic regime in the country.)
The power of the media subsystem in Croatian society has
increased. The media elite is no longer subordinate to the
political one, as in the past years — their relationship is more
and more seen as a partnership. However, those relations are
not stable. Political circles occasonally show strong tendencies
to restore the control over the media ® (especially public radio
and television), which, given the right conditions, could lead to
a sort of retrograde intervention as in Slovenia, with new laws
on public television being adopted. Besides that, there has

! South East European Handbook 2005/2006 (ed. O. Vujovic), SEEMO and IPI,
Vienna, 2006, page 110.

2 Vjesnik, 9/10 September, 2006 (B. LopaiidiukadinoviiiCroatia is the Closest to
NATO)

% In July 2006 Parliament appointed the administration board of HINA (Croatian
News Agency), the dubious structure of which caused the Organization for Security
and Co-operation in Europe (OSCE) Mission to Croatia to publicly admonish
politicians about the responsibility of maintaining democratic media. The Croatian
Journalists’ Association and the opposition declared that it was an act of establishin
control over the news agency by the ruling party HDZ.
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been an increase in the dependence of the media on the
commercial sphere not just in the business sense, but also in
terms of content. Thus, apart from the media’s emancipation
from the political sphere, which has certainly contributed to
progress of freedom of informatio n and the practicing of higher
professional standards, there are many new challenges from
the point of view of journalism as a service to the public, as
well as its essential ethics.

The legal infrastructure of the media system has been
shored up by the reworking of basic media acts from 2001 to
2004 in cooperation with the Organization for Security and Co-
operation in Europe (OSCE) Mission to Croatia and other
international partners and also with substantial involvement by
local public experts and NGOs. The most important legislation
includes: Article 38 of the Constitution (1990), the Media Act
(2004), the Act on HRT [Croatian Radio and Television] (2003),
the Electronic Media Act (2003), the HINA [news agency] Act
(2001), and the Right to In formation Access Act (2003).

The solutions these laws offer to important issues (e.g.
freedom of information and limitations to freedom of
information, independence of the electronic media, and
protection of privacy) are close to European standards.
Concessions for the electronic media are granted by the Council
for the electronic media, an inde pendent body (out of the range
of the executive authorities). After being proposed by the
Croatian Government, members of the Council for Electronic
Media are appointed by the Croatian parliament. The mandate
for members is five years.*

* The Council is occasionally exposed to seveut warranted public criticism. Still,
significant progress has been achievediimseof being non-political and fair in its
decisions in comparison the 1990s when, for examplene decision made by a
similar body caused 100,000 people to demonstrate.
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Croatian public radio and television is overseen by a
special body, the Programme Coundl, which is also elected by
Parliament. The Council has 11 members elected by Parliament.
Council members should be representatives of major social
groups and have reputations for supporting democracy as well.
Candidates are gathered through a public call. In the
Parliamentary Committee a selecion is made and a list of
candidates is created with the consent of the ruling and the
opposition parties. If the Co mmittee cannot achieve consensus,
the remaining seats are equally divided among candidates
representing the majority and the opposition. The Parliament
then puts the agreed-upon list to a vote. The practice so far has
shown that the political partie s cannot achieve consensus, so
the list consists of five people supported by the opposition and
six supported by the governmental majority. Once appointed,
the Council members’ appointments are difficult to revoke.
However, the Programme Council has shown a considerable
amount of independence in the first two years of its mandate. °

Entrance to the print media market has been liberalized,;
since 2005 it is only necessary to enroll in the Trade Chamber
register. Legal limitations on the freedom of information have
been established following the principles of Article 10(2) of the
European Convention. The violaion of privacy and other legal

® When in 2004 the admstrative board of Croatian Television (HRT) was elected,
the Council did not give in to the Government's expectation to immediately
influence decisions to the Government’s advantage. Furthermore, in two
parliamentary discussions about the annual HRT reports in which ruling party
representatives, using political “arguments”, severely criticized the functioning and
especially the programming of the Television, the Council stood its ground. The
President of the Council, who was electe@d years ago with thconsent of HDZ,

lost the confidence of the party during re-elections because of his defiant attitude,
thus he was re-elected as a candiftatm the list of the present opposition.
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possessions of a person are protected by civil law (damage
compensation), and wunder certain conditions (insult or
defamation) by criminal sanctions. The Media Act also
recognizes the standard rights of journalists (including the
“conscious clause”) and requires the creation of self-regulatory
newsroom statutes. The Media Act also requires the clear
separation of advertising activites of the media outlet in
guestion from the journalistic acti vities, which includes the clear
marking of advertisements. The most common complaints
about the media legislation concern the regulations on
members and the way the Programme Council of the HRT is
selected. In practice, however, the body has shown a
satisfactory level of independence.” The second continuous
complaint about the legislative regulation concerns the
reluctance of the Government to decriminalize media
defamation. Changes in criminal code have created conditions
very close to decriminalization. There is less criticism about the
constant changing of media laws — the Croatian Television Act
Is probably the most frequently altered regulation in Croatia
since its independence. Among other things, such repeated

" More detailed analyses show that the functioning of such a body depends not only
on the members and the way they are etkdt is a typically pluralistic body—
constituted according to the Act on HRT from 2000— compromised itself as a
strongly, politically-motivated group. Representatives of civil society included a
minister from the Tgman period, the general director of the HRT from the period
1991 — 1995, and the former presidenthaf state and HDZ. The first, however, did

not succeed in turning the Council into adkiof parallel HRT administration, but

rather instigated a latent conflict withetiprincipal, which resulted in a programming
and management crisis at the Television. Certain members used their functions for
inappropriate public promotion, while three of them initiated the Alliance for a New
Croatia, an association with unclear pohli objectives. The present Council is
formally elected by Parliament but it hstsown itself to be resistant to political
influence. One of the pralble reasons for this ike regulation governing the
decision-making process. Impant decisions are made by a majority of votes, so
mutual respect certain members' interests is a condition for the survival of this body
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amendment of the Croatian Television Act undermines the
authority of the law, which had led to a situation in which
disregard for the regulations is considered to be only a
“gentlemanly offence.”®

Ownership relations are an extremely complex and
controversial phenomenon.’ The media sector was the scene of
many curious and at times dramatic business transactions,
often reminiscent of early Hollywood films.'° The responsibility
for this lies with the upper le vels of the social structure;
although suitable regulations exist, nobody is particularly
worried about them not being respected. Despite the
privatization process, the state has remained the biggest media
owner, while the second biggest is the Catholic Church** The
necessary minimum of ownership pluralism has nonetheless
been achieved; a dual system has been established in the
radio-television sector, while the print media market is
controlled by private owners. Also, the most important state
media outlet, e.g. Croatian Radio Television* by law enjoys
rate (as well as programming, statutory and human resources)

8 This could be illustrated by numerous examples. One of the most simple and
widespread is that almost nobody puidis demands in a legally acceptable manner;
instead they are put into the “readers' letters” section.

° Stjepan Malovii Media Ownership Report in Croatia, a part of the project The
Influence of Ownership on Media Independence and Pluralism, Zagreb 2004.

19 A former owner of a private national TV station was shot and soon after that sold
the company; a car belonging to the owner of the largest newspaper concern was
bombed, injuring many people. None of the perpetrators were ever found.

1t owns 82 media companies, among which are less significant media outlets, but
also the national radio and television, HINA news agency, Vjesnik daily, and also
the company for distribution of television and radio programs.

12 Croatian Radio Television is financially the most powerful media company with
an annual income of 190 hidn EUR. As a comparison, the annual income of the
largest newspaper publisher, EuropaPress Holding, is approximately 90 million
EUR.
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autonomy. It would be unrealistic, of course, to dispute the
influence of ownership on the programming, but in the case of
HRT the bodies within this media outlet show significant
resistance toward encroachment on the part of the government
political group in their managing of the institution. Ownership
relations in the media sector are also influenced by a significant
share of foreign capital, especially in print media and private
television. According to analysists this situation has resulted in
modernization of the corporate philosophy, but also in media
trivialization.”® In short, media ownership remains a
controversial issue and is still not transparent.

More recent phenomena include the investment in the
media by major Croatian companies and the expanding of the
activities of media companies into book and DVD publishing,
telemarketing, and the mobile telephone industry. Still, the
fundamental relations in the sector continue to be burdened by
the syndrome of non-transparency of ownership and the
remnants of corporate “morality” typical of the first years of the
privatization process. In principle, the media are subjected to
the same tax and market regime as other enterprises.** One of
the major differences is the specific legislative measures for
fighting media concentration. According to the point of view of
the Agency for Protection of Market Competition, the fusions
created so far are not problematic; however, media experts are
more skeptical. The fact is that the media system consists of
several large and complex dynamic organizations (HRT, EPH,
Styria Group), a group of mid-sized publishers that typically
suffer extreme financial difficulti es, and a large number of small
local media outlets, which are even more financially vulnerable.

13 Ante Gavranovij Medijska obratnica. |zvori, Zagreb, 2006.
4 The media are paying the 22 per centhef market tax rate, and the publishers

think it is too much of a burden. Only TV subscription is excluded from the tax as a

parafixal income.
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Economic motives turn the media sector in Croatia, as in
other developed countries, into “business as usual,” leading to
the mentality that if newspapers can serve that purpose as well,
all the better. In such an envi ronment, available capital is
transferred from informationally and politically-oriented
newspapers to media dealing with show business, celebrities
and social gossip, or those dedicated to niche issues
(information science, sports, etc.). Formats are changing,
political dailies are being “tabloidized,” while almost every day
in the week they publish a “the me appendix” and in that way
attract the weeklies’ audience.

Since 90% of newspapers are distributed via street sales,
the fight for consumers is battled out every day one front
pages. Tough competition encourages the spread of
sensationalism. Television and radio programs, including the
productions by the public radio-television company, are feature
much trivial content. And while the public radio-television
manages to keep high ratings, unlike in most of transition
countries, and leading private TV and radio stations gain good
corporate positions especially in the advertising market,
newspapers and local media have been existing in a crisis-like
conditions.™® That sort of business situation and development
philosophy strongly affects the professional position and role of
journalists. Leading journalists, especially in the electronic
media, are becoming celebrities more and more. The
percentage of journalists with a university education is
decreasing, since publishers pefer to employ students. The
space for political journalists is becoming narrower, while the
demand for entertainment journalism and writers of various
kinds of advice columns is increasing.

5 The proof of this is a dramatic deese in circulation of dailies in 2004
(approximately 25 %).
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Journalists are required to have the skills for doing other
jobs besides writing. It has become more and more difficult for
the owners to accept that the advertising business is a taboo
for journalists. It is no secret that gathering advertisements and
similar tasks has become an additional obligation for journalists,
especially in local and small media. The range of salaries in
journalism is wide, depending not only on the reputation of an
individual journalist, but also very much on the newsroom: local
and small media pay significantly less and sometimes
irregularly. Because of these differences it has been impossible
to sign a joint collectiv e contract for years.

The professional- ethicallevel of the Croatian media is in
need of an intervention to stimulate improvement. It has been
the subject of discussion among leaders of journalistic
organizations’® and publishers, but there are also certain
objective indicators that also emphasize the need for
improvement, such as the number of cases before the Councll
of Honor of the CJA,'” sanctions and criticism of the Council for

16 At the Assembly of the largest journalists’ association, the Croatian Journalists'
Association (CJA), president D. ljilisaid in response to publishers' complaints
about high compensations for media defamation that “violation of human rights
must carry a high price. Lack of professionalism and disregard for laws and busines
ethics should be expensive. Those who go against professional and ethical principle
and violate the law and Constitution should be punished!”

' The number of complaints has reachedigghest point in the past 100 years (in
2005 there were 119 complaints). Datathe structure of felonies are also

important. Nearly half of the complaintgere for publishing inaccurate, false,
subjective or unbalanced information, as well as for bias or unclear distinction
between information and commentary. Less numerous are complaints regarding
violations of privacy, violations of cultural dialogue, and in only one case was “hate
speech” mentioned. Currently, there are hardly any complaints stemming from
political motives at the highest level (which nevertheless does not mean such
problems do not exist). The records point to a certain normalization of the types of
professional-ethical offences committéd-a-vis the “years of neither war nor
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the Electronic Media® and the Programme Council of the
Croatian Radio Television, nume&ous media court cases, and
the results of several empirical research studies®® A smaller
portion of the professional-ethical postulates is included in

peace” (the 1990s), when political motivatsowere behind half of the offences
examined in one eearch study.

8 The most severe sanction approved by the Council in its mandate so far was a 2
hour suspension of the local television\0g license because of the broadcast of an
explicit pornographic scene.

¥ According to IREX's media sustainabilitydex, for which records are gathered in
20 countries of South Eastern Europe and South West Asia, Croatia has held the
leading position for the fifth year in a row. The main complaints concern the
professional- ethical level of journalism, the lack of balance and objectivity, bias or
the promotion of business or political interests by certain groups, and editorial
dependence on the publisher.

As part of the project Politics in HTV Programmes (2003), in a half- structured
interview (G.Stanti] V.Popovi half of socially elite representatives interviewed
considered the choice of news professiignansatisfactory. They were a lot more
critical toward the interpretation of information; only one of them did not raise
objections. Their complaints included accusations of a lack of professionalism,
ethical instability, the use of “unnamed sources” as disguise for personal
commentaries, lack of criticism towartte “new owners” of Croatia, unbalanced
political coverage, and excessive coverage of points of view in agreement with the
personal viewpoint of the journalist leading a given program. The project also
analyzed the professionallsetion of news (G.StaniT.PeriSin) on HRT and the
private Nova TV. Analysts noticed balanced editorial behavior, but nevertheless
noted the standards used to judge the informative value of news were applied
selectively. News characteristics that anportant for common people (degree of
influence, personal involvement, closengssminence, particularity, human touch)
were registered in only 20% of the news, which proves that, as journalists see it, the
needs of the public are rated lowearttthe criteria that are important for

professionals (relevancy, conflict anchtmversy, but also good image).

Other scientific studies on ethics and standards of journalism have been conducted
over the last five years, as a separatgegt of the ICEJ (International Center for
Education of Journalists) or as a doctdnaises. All studies clearly showed that
ethical level in Croatia media is very low. The situation has improved in recent year:
and was judged as “satisfactory” inngparison to other neighboring transition
countries, but it is far from what could be called “good.” One can still find many
examples of many sensationalism, violations of human dignity, excessive use of
anonymous sources, inaccuracy, bad taste and incomplete, one-sided stories.
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media laws, mostly as declarative norms. Ethical codes contain
more complete overviews. The most widely-acknowledged code
is the Code of Ethics of the CJA and the matching corporate
acts in HRT (Croatian Radio andTelevision) and HINA (Croatian
News Agency). The judiciary control of the media, which also
has jurisdiction over the professional ethical component, is
rather extensive and has a reputation of being efficient;
however, the judiciary is rather harsh, as the compensations it
gives for media defamation are beyond the legal guidelines of
the European court for human rights, which impedes the critical
function of the media. Although the number of defamation
cases has decreased significantlyin comparison with the period
1990-1999, the sums given as compensation have remained the
same, despite of criticism and warnings; there has been no
compensation less than 4,000 euros, and some individuals
(judges) were fined with almost 50,000 EUR!

In the electronic media sector, control is overseen by
some independent regulatory bodies, including the Council for
Electronic Media and the Programme Council of Croatian Radio
Television. In practice, professional-ethical issues are part of
the agenda of these bodies only from time to time. For the print
media, bodies such asthese do not exist.

Among self-regulatory supervisory bodies, the most
important is the Council of Honor of the CJA, the moral
authority most highly respected by the whole of the media
system. It has a long tradition of serving as a necessary
replacement for a complete self-regulatory system. Through its
functioning it has contributed to developing the awareness in
the profession about professional and ethical issues and about
moral types of sanctions. The effects are to a certain extent
limited by the fact that it is a ssociated with only one (albeit the
biggest) journalists’ organization. Also, the Council is based on
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the activist work of its members; it has no professional and
administrative support, thus its functioning varies in quality.

The Croatian Journalists' Assaiation (CJA) is the oldest,
largest (3,300 members), and most influential journalistic
organization. The second largest journalistic organization is the
Trade Union of Journalists. The membership of the two is
mostly overlapping. Catholic journalists also have their own
separate association, while recently an Article 10 association
was founded, which consists of a smaller group of high-profile
and relatively influential editors and writers. The latter two
organizations do not cooperate with the CJA or with each other.

HRT and HINA have internal ethics councils. The daily
Velernyi list recently introduced the post of readers' editor,
which is a form of newsroom ombudsman with narrowed
authority.  Europapress Holding, the largest private news
publishing company adopted an internal company code of
practice in 2001. Formally, the code is quite good, however, a
serious question remains: why is this code not put into practice
in the company’s everyday functioning?

The project of setting up a self- regulatory system at a
national level was initiated two years ago, but has not yet been
completed.
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Main findings with examples with regard to
self-regulation and legal practices concerning
defamation

Ethical codes

The Croatian Journalists’ Association developed its Code
of Ethics in 1993. According to judgment of the European
Journalists Association and the Federation of Journalists
Association, there were no significant objections to the
provisions of the code. On the contrary, the CJA Code of Ethics
was seen as a good document for the protection of professional
standards and ethics in media, for developed as well as for
transitioning countries.

When comparing the CJA Code ofEthics (i.e. the Code of
Honor of Croatian Journalists’ Association) with similar codes
from European media landscape, one can observe that all
important issues concerning the everyday work of journalists
have been covered by it. The issues addressed range from
protection of sources of information, protection of human rights
and the rights of all minorities, the protection of privacy,
protection of state secrets, the promotion of good taste, the
emphatic condemnation of plagiarism as a so-called “mortal sin
of journalism,” the obligation of journalists in situations in
which editors change their stories or the sense of stories
without their permission, etc. Accuracy and fairness are basic
elements of ethical code of Croatian Journalists Association.

Three problems arise from the Croatian Code of Ethics:
first, the Code does not include a detailed description of the
range of possible mistakes and inaccuracies on the part of
reporters and editors. This is especially true regarding children’s
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Issues, as was noted two years ago at the Annual General
Assembly of the CJA. Responding to numerous bad examples of
coverage of children in the media, CJA’s recommendation at
that time was to protect each child, especially those who are ill,
have been sexually abused or have suffered some other type of
harassment.

The second problem with the Code of Ethics of the
Croatian Journalists’ Association is the fact that journalists
(unless they are not formal memb ers of CJA) are not forced to
follow the rules from Code. If th ey are in fact members of CJA
and disobey the Code and subsequently find themselves under
sanctions from Council of Honor, very often journalists revoke
their membership in that professional organization in protest.

The third problem is that publishers and broadcaster are
not covered by the Code of Ethics; likewise they are not
members of the Council of Honor. As long as owners,
publishers and broadcasters are not covered by Code or are not
required to be members of Council, the situation will not
improve.

Croatian Radio Television (HRT) and HINA (Croatian
News Agency) have internal regulatory bodies (ethical
commissions) which are in fully functional. Three Croatian
journalism departments at two Universities (two in Zagreb and
one in Dubrovnik), have included journalism ethics or media
ethics as obligatory subjects in the past three years.
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The project of self-regulation

Two years ago, a group of professional and non-
governmental organizations initiated the creation of a self-
regulatory system at the national level. This group consisted of
the Council for Media of the Croatian Helsinki Committee (which
initiated the idea) and CJA; HUNI (the Croatian Association of
Newspaper Publishers that was faunded in 2002, which is a part
of the very influential Croatian Association of Employers; it
bring together 17 publishers, including the largest such as EPH
and Styria Group; nevertheless, the association has no
representatives from the three very important political weeklies:
Nacional Feral Tribune and Fokus nor any representatives
from any of the Catholic media); HURIN (The Croatian
Association of Radio and Newspapers, which consist of
approximately 150 private radio stations [mostly local but also
two with national concession] and publishers of the regional
and local newspapers; it should be mentioned that about 10
local radio stations, including the famous Radio 101 [the oldest
private radio station, very invol ved in the promotion of freedom
of information] are not part of HURIN); and ICEJ (the
International Center for Education of Journalists).

The activity was supported by the Konrad Adenauer
Foundation and the Open Society Institute in Croatia. In May
2004 the “Croatian model” (authored by Geza Stanti () of self-
regulation was promoted, which was based on two standard
principles: autonomous establishment of norms and voluntary
submission to control and sanctions. The system should act as
a service to the public and protect individuals from the media
power misuse, but also protect the ethical and authorial
integrity of journalists, in that way contributing to the social
value of the media. Finally, the collaboration of social partners
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in this project would, as a nucleus of the general media forum
in Croatia, significantly ease the articulation of attitudes within

the profession toward other fund amental issues of media policy.
The founders of the autonomous body would be associations of
journalists as well as publishers and their associations. The
autonomous system would consist of a collaborating body (the
titles “Council for Media” or “Media Council” have been
suggested), in which there would be representatives of
journalists (CJA and the Trade Union of Journalists) and
publishers (HUNI; HRT; independert television stations such as
local outlets, HINA and news agencies; and HURIN?® The
actual jurisdiction of the Council would include professional and
ethical issues arising in the journalistic production in the media;

the Council would create codes, follow a two-stage decision
making process to address conaete complaints, and establish
basic professional/ethical attitudes on new or unregulated
problems.

The sanctions of the Council would be of a moral kind;
an important part of their task would be to act as mediators
and peacemakers and to function as a public service. The
functioning of the Council would not be limited to the print
media, but would also cover the electronic media. As an
alternative, it has been suggested that an ombudsman for
media be appointed with jurisdiction within the autonomous
organ. According to the estimated budget, 90,000 - 100,000
EUR per year should be providedfor the regular functioning of
this system in Croatia. The funds would be raised from the
founders and — if possible — from state subsidies. The biggest

6 When the project was at its beginningpresentatives of journalists in the

initiating group were a bit skeptical aboug tidlea of including representatives of
media consumers in the independent body; however, attitudes on this question hav
evolved in the meantime.
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obstacle in the realization of this project was the restraint of the

leading Croatian publishers, who simply would not answer calls
to participate in the preparat ions. In June/July 2006 there was
a survey among the 14 biggest publishers; the results were
encouraging to a certain extent. The biggest publishers agreed
to take part in the project, thus it is expected that in September
or October of this year a consortium of the relevant
organizations and companies will be formed that would lead the

final stage of the project development. Activities requiring
expertise would be undertaken by an ad hoc group from ICEJ.

Defamation

In the 1990s Croatia had a bad reputation for legal
action against the media.?’ In recent years the number of such
action has decreased, however, large compensations are still
regularly awarded. Unfortunately, the newest and most exact
figures for recent years are not available. According to Vesna
Alaburi j a media lawyer, the figures for 2005 are as follows:
“At the moment the Croatian courts are dealing with more than
150 criminal proceedings against journalists for libel and/or
insult and more than 1,000 civil proceedings against newspaper
publishers/broadcasters for recovery and damages” (South East
Europe Media Handbook 2005/200§.  Plaintiffs in such
procedures against the media are most often public figures.?®
About 90% of the procedures were civil. In public, these
procedures were ironically called by journalists “procedures for
the compensation of mental pain.”

" The State Department reports on the condition of human rights in 2001 record
1,200 such actions.

8 One ex-politician initiated eight procedures at the same time.
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Media defamation in the Croatian judiciary system can be
claimed in both civil and criminal procedures.

A civil procedure is led against the publisher. The
publisher can be adjudged to pay compensation of non-
pecuniary damage for defamation (and for unauthorized
invasion of privacy and certain other reasons). The relevant
provisions usually applied are the general regulations on
damage compensation (from the Obligation Relationships Act
and several other laws). Specific issues (for example, reasons
for excluding responsibility) are regulated in the Media Act. The
procedure differs depending on whether the damage was done
by factual claims or value judgments. In the first case, the
defendant can be exonerated of charges if he or she proves
that the published information was true. If the defendant
cannot prove that, the court will judge whether the publishing
of the information in question in the specific case was justified
considering the importance of freedom of information, public
interest and the right of the publ ic to know, as provided by the
Media Act.

Justifiability of publishing is proven by the test of
professionalism. In such a test, the defendant has to prove that
the author had a justified reason to believe in the accuracy of
the information and that he took all the necessary actions to
verify its accuracy; that there wa s reasonable public interest at
stake, and that the author acted in good faith. If the charges
concern a value judgment, the publisher will be exonerated if
he proves that the publishing of the information was in the
public interest and that he was acting in good faith. In both
cases, the injured party must first ask for correction to be
published; this is the condition for admissibility of the lawsuit.
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The amount of compensation is not regulated. It can range
from 4,000 to 50,000 EUR, which is extremely high compared
to the average monthly salary in Croatia at the moment (which
Is around 600EUR/4,400 Croatian kunas)! Media circles criticize
the penal policy of the judiciary system, pointing out that it
differs from the point of view of the European Caourt and that it
inhibits the controlling function of the media.

A criminal procedure concerning media defamation can
be brought against the immediate perpetrator, meaning a
journalist or another person (such as an interlocutor in an
authorized interview). There are two basic forms of media
defamation. L/bel/ is defined as the publishing of something
untrue if it can possibly damage someone's honor. Therefore,
libel cannot be committed by the expression of a value
judgment (since the court cannot verify its authenticity).
According to a legal regulation instituted in June 2006, this
offence is punishable by up to 300 daily personal incomes.
Insult has been described by the law as the publishing of
something offensive to another person regardless of its
authenticity, thus such an infraction can be committed by the
expression of a value judgment. It is also punishable financially
by a fine of up to 150 personal incomes.?® There are no
differences in the compensation amounts for defamation of
public figures.*

29 Up to recently there were also prissentences for such offences, including up to
one year for defamation and up to six months for insult.

% The courts, however, take into consat@mn the social position of the affected
person when deciding upon compensation in the civil procedure, so the highest
amount are adjudged to politicians and judges, etc.
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A criminal procedure for media defamation can only be

initiated by the person harmed in a private lawsuit. 3 Even the
highest-ranking officials can claim defamation only in a private
lawsuit. Legal persons cannot file a criminal suit at all. The
prosecutor must prove that the defamation was intentional,
otherwise there is no criminal act. However, the burden of
proving the veracity of the pu blished information, if the
procedure on defamation has already been initiated, is on the
journalist. In a criminal procedur e it is not possible to use the
public interest defense,* it is only taken into consideration in
civil procedures and can contribute to the exoneration of guilt.
The legal basis for this arises from the wording of the text of
the Penal Act in which all criminal acts, including defamation
and libel, are enumerated. Public media (e.g. HRT) are in no
way privileged in these procedures.
Legislators have responded to citicism from media circles and
civil society, thus important improvements of criminal
regulations on defamation have been made. In 2004 the
burden of proving the intention became the prosecutor's
obligation (until that time the defendant could be exonerated of
charges only if he proved that there was no intention to
defame). The wording of the arti cle was also changed, so that
the defendant is required to give evidence that “clearly
demonstrates the intention and proves that the text in the
article “intended only to hurt the honor or reputation” of the

%1 The public prosecutor is authorized ilinfy charges only in cases that concerning
the mocking of the flag or other national symbols of the Republic of Croatia, the
reputation of other countries, international institutions and foreign diplomats. Such
offences are not criminal acts specific to the media, but they can be committed in th
media. Otherwise, it is a “dead norm.”

*2 There is no legal definition of “public interest” in Croatian law, although in

certain media laws there are entities identifisgpart of this term (carrying out the

right to public information, ethnic minorities rights etc.); it is used by the legislator
as a legal standard.
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plaintiff. Under normal circumstances, one would expect that
such amendments would be enough to restrict criminal
prosecution only to truly severe cases of defamation and that
the media defamation would be effectively decriminalized.
However, this has not proved to the case; in 2005 alone there
were six legal procedures before home courts.*

The most vocal reactions on this subject were provoked

by the invalid conditional prison sentence handed down to
P.Matvejevi(®® who had called the writer M.PeSorda a
“Taliban.” According to the opinions of several prominent
lawyers, Matvejevil did not commit a criminal act at all
according to the then-exising law, because the prosecution
could not prove the intention to exclusively offend.
A very peculiar case occurred in the city of Rijeka. One
individual, who was both a city official and the wife of the
former vice president from the ruling Government, won two
cases against journalists in the same year. Apart from such rare
efficacy on the part of a claimant, it is considered scandalous in
journalist' circles that in one of these cases the court accepted
the gggument that defamation is possible even in a satirical
text.

% The same year six journalists wereused before the International Court

Tribunal for Ex-Yugoslavia. They were clgad with contempt of the court, while

the essence of the accusation concerns the revealing of names of protected witnes:
and their testimonies (official secrets).

34 A writer, university professor, and highlespected intellectual of international
reputation, who in the so-called communist period stood up for people convicted of
political crimes. In the 1990s, he was detested in nationalistic circles as one of the
liberal critics of president Timan'’s policy, gaining the reputation of being “yugo-
nostalgic” and an incurable left- winger.

% Technically, only insult could be possible here.
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Remarkably often, juridical officers appear as private
claimants bringing suits against journalists. In 2004 the editor-
in-chief of the local newspaper Novi brodski list, M.Juri (j was
sentenced with a fine in the priv ate lawsuit brought by the state
attorney from Slavonski Brod. The defendant had published an
article about the local court and the district attorney's office,
which had been taken from other newspapers (against which
the prosecutor did not pr ess any charges). Juritthought that he
could defend himself by truth, however the sophisticated lawyer
beat him in the trial. He refused to pay the fine on the grounds
that it was unjust, hence he was supposed to be sent to prison.
In order to avoid a scandal, the Minister of Justice at the time,
V. Skare-Ozbolt, “secretly” paid the fine, as a private person,
and in that way halted the procedure. Journalist I. MrSi Gfrom
Split was penalized with a fine in 2005 because, according to
the court, he had defamed the local state prosecutor. The
journalist wrote that the prosecut or deliberately kept a file on
highly suspicious activities in the privatization process of the
daily Slobodna Dalmacijain his drawer.*® The CJA Assembly,
having decided that this was a case of hopeless (but useful)
journalistic ambition to discover the truth about a big
privatization scandal, decided to pay MrSi(s fine using CJA
funds.

The case of the editor-in-chief of Narodni list from Zadar
that was ttied in the court in Si benik, although it had a ,happy
ending®, is particularly notably because of the extreme
illegitimacy of the charges. The state prosecutor in Zadar filed
a private lawsuit against him, appealing to criminal law
regulations that had in the meantime been abolished or altered

% This was the biggest case of controversial privatization of the media. It is known
publicly as a poorly disguised robbery, which, however, was never resolved in court

and the perpetrators of which were never brought to justice.
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to the defendant's benefit. The municipal court in Sibenik
accepted the charges, although it should have officially
dismissed them, since in such cases the court is required to
apply a more suitable regulation. Even worse, the journalist
warned the court about their over sight at the beginning of the
process, but the judge ignored the objection and sentenced him
with a prison sentence. The higher court abolished the
sentence and set Paviufree, which is certainly formal proof that
the primary court acted illegally. It was a case of severe and
deliberate illegal proceedings on the part of two judiciary
officials; regardless of the final outcome, the case proves their
participation in scandalous behavior against journalists.
Considering that this incident constituted a significant
compromise of the justice system, the routine correction of the
higher court was a weak response on the part of the system.
This case is unigque only in terms of the drastic illegal
procedures; as other cases show, many more verdicts®’ on
media defamation would not with stand more detailed expert
criticism.®®

37 Also of concerns the verdicts thdismiss lawsuits against media personnel.
Recently the verdict was announced in a dasehich a civil lawslit brought by the
distinguished journalist Z. Letica against Slobodna Dalmacija has been dropped. In
1995 Letica was offended by the authothaf article Media fifth column, in which

texts from the files of totalitarian secret services about foreign correspondents in
Croatia and especially Croatian citizens widentified as subversive. At that time,

one third of Croatian territory was out of the control of Croatian authorities and the
country was living in war psychosis, thus such claims could have endangered the
safety of the defamed person. The caadepted Letica' s claim, however but the
higher court reversed the decision. Other judges of that same court had previously
accepted the claim of another Croatian jolisha&ho had been defamed in the same
article. Legally, it is a situation which is hardly sustainable: The factual basis is
identical, yet the verdict is completely different because of the different application
of regulations. The explanation of Letica's verdict does not contain nearly enough
elements that could justify such a drasti@nge in the court’s point of view.

38 Four out of six verdicts in media defamation cases resulted in probation. Formally
probation is a form of court warning, but in reality it is more inconvenient for
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It is also an indicative fact that the plaintiffs are public
figures and business men; there is no “common people” among
them. From these facts it can be concluded that criminal
processing of media defamation in reality serves more as an
instrument of revenge for member s of the elite toward critical
journalists, and not as a true means of protection of honor and
reputation from misuse of the media. The Croatian justice
system, as it has already been said in this text, turns out to be
the most problematic aspect of the state influence on freedom
of the media. Considering the imperative of the independence
of the judiciary, it is a very sensitive problem, but most
certainly a problem.

Protection of sources

Journalists are protected by law from revealing data
about the sources of information in their professional work that
were used or will be used in the editing of public media. This
right is regulated by the Act on Media and the Act on Criminal
Procedure. The first Act specifically mentions journalists and
editors, regardless of the type of media or whether it is full-
time or part-time job, as well as authors of published texts who
are not journalists. Newsroom facilities and technical resources

journalists than a financial fine becauskniits him in processing any contradictory
situation. This kind of strictness showsttlhe courts are “deaf” when it comes to

the general call to decriminalize medidateation. Moreover, their strictness is
selective. While in cases of media defamation they often give probation, in general
courts tend to give very mild sentences. Thus, during the latest changes in the law i
2006 legislators had to, increase the minimum punishment for a large number of
criminal acts, while in the case of madiefamation the situation was reverse; the
possibility of prison sentences was abolished!
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used by journalists are not specifically mentioned, but the
protection should be extended to them also.

Such protection is not absolute. A state attorney can ask
the court, if a case concerns matters of national security,
territorial integrity and health safety, to request from a
journalist the disclosure of the protected information. The court
can only require such disclosure if it is a matter of protecting
the public interest, if the circ umstances are extremely serious
and if it is determined beyond a doubt that there is no
reasonable alternative solution and that the public interest in
revealing the information based on the law outweighs the
interest in protecting it. The cour t can order that the public be
excluded from the hearing of a journalist.

If a journalist refuses such an order from the court, he is faced
with a 2,500 EUR fine and can also be imprisoned for up to a
month.

Until now only the editor of the MNacional weekly, Ivo
Pukanij who published an interview with General Ante
Gotovina, who is a fugitive from the Hague, pleaded to the right
of source protection and that right was respected.

Disclosure of cla ssified information

The procedure for handling information of different
levels of secrecy is regulated by the Secrecy of Information Act,
the Criminal Act and the Media Act. The first of the laws
regulates the issue systematically, while the Criminal Act is
focused on sanctions. The Media Act contains only a regulation
that says that an official person can withhold information from
journalists only if it concerns a national or military secret.
Basically, everyone is obliged to keep information secret,
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regardless of how they found out about it; however, the
responsibility of officials for its disclosure is a lot bigger.

State and military secrets are the most highly protected
secrets. The Law lists 13 groups of data that could qualify as a
state secret, including strategic, military, political and economic
assessments important for defense, plans for defense and
mobilization, lists and locations of war reserves, data on
cryptological protection, certain technical discoveries and
findings etc. The list of data that could be classified as a
military secret is similar. An official person who discloses a state
or a military secret can be sentenced to up to five years in
prison. In war times or other special circumstances the
sentence can be doubled. If this category of secrets is disclosed
by a third person, the sentence is shorter, up to three years.
The sentences for publishing state and military secrets is also
three years; however, if such secrets are published during war
times the sentence could be up to five years.

The Criminal Act contains sanctions for publishing only

these two categories of secret information. Disclosure of
business secrets carries the samesentence (five years and, in
special cases, ten years). Disclosue of official secrets carries a
sentence of three vyears in prison, while disclosure of
professional secrets carries a fine or up to three years in prison.
There is no particular punishment listed for the publishing of
secrets in these three categories.
The media do not shy away from publishing classified
information; however, no one. not even a journalist, has been
prosecuted in Croatian courts on account of such actions over
the past several years.
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However, six Croatian journalists have been accused at
the Hague Tribunal of publishing an official secret. The editors,
publishers and associates of three newsrooms were accused
(including S. Seelj, I. Krizitiand D.Margeti ¢** J. Jovi |I.
Marijan [p iand M.Rebi°) of revealing the id entity of protected
witnesses and their testimonies. The initial reactions to the
accusations in Croatia varied widdy, ranging from legal analysts
arguments that the journalists should be called upon to defend
their actions before court to claims that such a trial is a drastic
attack on information freedom, wh ich needs to be defended by
the journalistic profession. In this case, the journalists'
organization has remained silent because it is controlled by left-
wing politicians.** This case has also led to uncomfortable
friction in the CJA leadership. Soon a critical attitude towards
the prosecution of the Croatian journalists was established, due
to the usual high level of respect for the Tribunal. CJA formed
intensive contacts with different international institutions,
including the Tribunal's Prosecuting Office. The Croatian
Helsinki Committee wrote a letter to the Tribunal President
asking the Tribunal to take into consideration, when judging the
responsibility of the journalists, the repercussions such cases
could have on the controlling and critical function of the media
in Croatia and to keep in mind the position of the European
Human Rights Court when making decisions. The outcome of
these processes will certainly have a strong impact on the
position of journalists in home courts in the future.

39 In June 2006 the Prosecutors dregphe charges in these 3 cases.

“0A retired general in the Croatian Army. In the 1990s he was the chief of
intelligence and a secret service advisor to presidefin@n. After retirement, he
has been writing specialized articles orttera of national security for several
magazines.

“1 The accused journalists gained a centajrutation for their connections to secret
service sources or nationalistic political lobbies, which greatly complicated the
situation but did not affect public reactions in a decisive manner.
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At the present moment it is not possible to say with
certainty that journalists could defend themselves successfully
before home courts or to prove that in a concrete case the
public interest to know could be valued above the interest to
protect the secrecy of informatio n. Croatian regulations do not
specifically require the court to test the compatibility of the
secrecy status of a published document with the principles of
Article 10/2 of the European Convention. However, international
legal acts are above domestic law, so the court would have to
make that test during the pr ocess, especidly upon the
defendant's request.

Access to public sources

Freedom of Information Act (FOIA) has existed since
2003. The proposal was created by experts from an NGO
coalition and was adopted by Parliament thanks to the former’s
continuous lobbying. The Act itself did not introduce a drastic
change in journalistic access to information in the possession of
public authorities. The Media Act already required certain local
authority bodies, as well as public institutions, to put
information from their field of functioning at the public’s
disposal. Information can only be withheld if it concerns
matters of state or military secrets and protected personal data;
furthermore, all journalists mu st be insured equal access to
information. The Act also determines the procedure of acquiring
public information and the appeals procedure in which a final
decision can be made by the court. Unauthorized denial of
information to journalists is a criminal act, punished by the
Penal Act with a financial fine or up to one year in prison. The
extraordinary importance of the FOIA lies in the fact that it
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guarantees every citizen the right to access public information.
Apart from this, the process of lobbying for this Act and the
NGO campaigns for its implementation raised the level of
importance of this issue in public, which makes journalists' job
a lot easier.

According to a research study,* “secrecy” appears to be
a large obstacle in claiming rights for journalists and regular
citizens. When analyss monitored citizens' inquiries, only 38%
of answers were given in the set deadline and to the full extent
requested. Journalists also complain about politicians'
tendencies to make decisions behnd closed doors. According to
an analysis by journalists,*® the present government made at
least 50 major financial decisions over two years without the
public ever knowing about it. A disturbing chronology** was
published that detailed a journalist's attempt to get certain
information from the Office fo r Combating Money Laundering.
The journalist did not receive an answer for three months, even
though he sent three written re quests and telephoned 10 times.
When he appealed to a higher organ, he received the response
that his request had been “received.” Still, other, slightly
different examples can be found. A journalist from the
independent Radio 101 sued the Prime Minister for
“administrative silence” and won. The typical reaction of his
public relations office was lack of action: even the deadline set
by the court was not respected. A reply was nevertheless
forced out under public pressure; the journalist finally received
it, perhaps ironically, on inte rnational Human Rights Day.

2 See: Croatian Helsinki Committee report at www.gradjani-imaju-pravo-
znati.hho.hr.
3 Feral Tribune, April 15, 2005.
“ Ve [ernji list, July 4, 2005.
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Journalists who have to report regularly from Croatian
Parliament or Government can gain accreditation by going
through a simple procedure: Newsrooms send a request for
accreditation for a certain journalist and in a short period of
time (a week or two) the appr oval with accreditation is sent
back to the journalists and editors. So far, in the last four years,
accreditations, once given, have not subsequently been taken
away from any of journalists.

A similar but significantly shorter accreditation procedure exists
for a one-day visit to Parliament to film for television or to
conduct interviews for other media.

Conclusion

Croatian media are in a progressive but unfinished phase
of the transition to democracy. The normative machinery is
satisfactory, but the real sociO-political status of the media is
still not stable, so we still cannot discount the threat of more
massive retrograde interventions from the political sphere. A
large number of problematic verdicts indicate that the Croatian
judiciary system, instead of being one of the most important
guarantees of freedom of information, is in fact a major factor
in the violation of some of the essential functions of the media.
The state’s share in media ownership is still very high, but the
minimally-necessary level of ownership pluralism has been
reached, both in the system as a whole and in the field of the
electronic media. Despite the large problems facing the sector,
the level of development and independence the media have
achieved makes the democratic system sustainable. The
journalistic profession is in agreement that in order to improve
the social quality of the media and promote of standards of
good journalism, we should begin establishing a self- regulatory
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system at the national level. The initiators of this project could
use all available help from countries that have made progress in
this area.

Recommendations

1. Associations of journalists, publishers and their associations,
and non-governmental organizations dealing with the
promotion of the media freedom should intensify and unite
their efforts in order to realize the final stage of establishing a
self-regulatory system, which should be a priority for their
development goals.

2. It would be desirable if the self-regulation initiative group
would gather all the relevant journalistic organizations,
publishers and their associations, and NGOs that deal with
protection of the freedom of inform ation. If that is not possible,
it would be reasonable to begin the finalization of the system as
soon as a consensus on all the important elements has been
reached between the most important social partners of the
profession.

3. Elements of the self-regulatory system should not be
worked out in the nati onal legislature; instead, they should be
in the exclusive domain of journalists and media organizations.
The best thing the state can contribute to the process is to
provide strong guarantees for the freedom of information not
only in the legislature, but also in the practical actions of
Parliament, executive authorities and the judiciary system. It
would be useful if the Government encouraged the profession
in an appropriate way, including unconditional financial support
for the establishment and fu nctioning of the system.
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4. For the establishment of the project itself it would be very

useful to have detailed insight into experiences of established
foreign systems; however, it is most important to carefully

adjust the model to the structur e of the home system and to
mobilize its authentic energy. The three-sided model would be
most suitable for Croatia. The system should also include
electronic media and not just print media. It seems that it is too

early to make a final decision as to whether the institution of

ombudsman should be introduced, as a collaborating organ in
addition to the Council for the Media.

5. It is recommended to use the experiences of already-
established systems, which dfer precise and concise codes
appropriate to the nature of media ethics, rather than wide-

ranging collections of strict rules. Such a code will, of course,
be largely determined by the local tradition, but there are

contents that would certainly have to be included. These
include: a definition of “public interest”; enabling the public's
right to know; accuracy in gathering news and reporting;

correctness of methods of gathering news, photos, data and
documents; protection from ethnic, racial, religious, and sexual
discrimination; consideration in reporting on members of
sensitive groups such as childen, crime victims and others;
taking into consideration the presumption of innocence when
reporting on criminal processes; the duty to protect a
confidential source of information; the duty to correct published

information that turns out to be false or damaging.*

5 According to the publication Freedom and Accountability: Safeguarding Free
Expression Through Media Self-Regulation, Article XIX, 2005.
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Hungary

By Peter Bajomi-Lazar and Krisztina Kertesz

Executive summary
Context

Hungary is a relatively stable post-communist democracy
in both economic and political terms. The print press and the
broadcast media have been privatised; national and regional
newspapers and broadcasters ae typically owned by Western
European multinational companies, whereas local outlets are
predominantly run by minor Hungarian ventures. Members of
the political elite have repeatedly interfered with press freedom
over the past 16 years, causing most analysts to describe the
status of the press and media as one ruled by a quasi-
permanent “media war.”

Self-regulation

Awareness of journalistic standards in the Anglo-Saxon
sense of the term is low; few press and media outlets have
codes of ethics and even fewer make them accessible to the
general public. At the same time, however, efforts to enhance
professional journalism have multiplied in recent years, as
demonstrated by the passing of codes of ethics, the activity of
the Ethics Commission of the Hungarian Journalists Association,
the establishment of professional awards such as the Pulitzer
Memorial Award, the Quality Journalism Award, and the Soma
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Award, as well as the appointment of a newsroom ombudsman
with the nationwide quality daily Magyar Hirlap Yet there still is
a wide gap between the theory and the practice of journalism:
partisan journalism prevails to the detriment of neutrally
objective journalism, as a result of which public trust in the
press and media is low, and audience ratings of public service
broadcasters, as well as the circulation figures of quality
newspapers, have been steadilydeclining in recent years.

Regulation

In general, the regulation of the print press and
broadcast media in Hungary complies with European standards.
Since the political transformation, the rulings of the
Constitutional Court as well as the case law established by
regular courts have gradually expanded the limits of free
speech, especially regarding the criticism of public officials. The
protection of sources and access to public information,
however, are arguably not regulated in an adequate way. Key
problem areas include the seizure of editorial equipment by the
police and some governmental institutions’ reluctance to release
public information on time.

Conclusions

Recent years have seen a mutiplication of efforts to
enhance professional journalism, the results of which, however,
are hardly tangible as of yet. The legal context of journalism is
undergoing continual but slow change; this process has not yet
come to an end, even though most of the recent trends in this
field are welcome from the point of view of press freedom.
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Recommendations

The authors of this paper recommend the following

changes in the fields of self-regulation and of regulation:

X

the establishment of a professional journal in order to
provide for a forum where controversial ethical cases and
issues of journalism can be publicly discussed;

the appointment of newsroom ombudspersons to news
outlets in order to investigat e complaints submitted by the
public and fellow journalists;

the abrogation of imprisonment as punishment in
defamation cases;

the abrogation of the responsibility imposed upon every
natural and legal person to preserve state and other
secrets, and to limit this responsibility to those public
officials who actually are in charge of classifying
information.

Context

Hungary is a consolidating post-communist democracy

that joined the North Atlantic Treaty Organisation in 1997 and
the European Union in 2004. Since the political transformation

in 1989-90, the economy has been largely privatised, and

foreign, mostly Western European, investors have been active

in Hungary.

The economy has been relatively stable over the past 16

years, and so has the political system: all democratically elected
governments have fulfilled their entire, four-year terms in
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office. Currently,* there are five parties in Parliament, including

the current coalition partner parties the Hungarian Socialist
Party (MSZP, 190 parliamentary seats) and the Free Democrats
Association—Hungarian Liberal Paty (SZDSZ, 20 seat), as well
as the opposition parties Fidesz—Hungarian Civic Association
(Fidesz), the Christian Democratic People’s Party (KDNP, the
two latter parties jointly holdin g 164 seats) and the Hungarian

Democratic Forum (MDF, 11 seats)?

According to the latest census conducted by the Central
Statistical Office (KSH) in 2001, Hungary has a population of
10.198 million.® In 2005, the per capita GDP was HUF
2,160,000."

Since the political transformation in 1989-90, the print
press and the broadcast media pursued different developmental
paths. The privatisation of the newspaper industry began on
June 15, 1989, when the last communist Government issued a
decree abolishing the licensing procedure that had been, under
state socialism, imposed upon print publications.” As a result,
thousands of new titles entered th e market in just a few years,

! This paper was completed in September 2006.

Z See the official webpage of the Hungarian Parliament,
http://www.mkogy.hu/cgi-bin/insurl?paiefip/ogy_magyar.htm, last accessed 21
July, 2006.

% Data provided by the Central Statistical Office (KSH),
http://www.nepszamlalas.hu/hun/koteteK® osszef.pdf, last accessed 21 July,
2006.

* See the official webpage tife Prime Minister’s Office at
http://www.magyarorszag.hu/hirek/gazdg/gdp20060310.htmI?mohu_location=C_
NewsAdvisor, last accessed 24 July, 2006. The exchange rate was EUR 1 = HUF
275 in the summer of 2005, but fluctuates.

®> Government decree 58/1989. (VI. 15.).
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including political as well as entertainment newspapers; in 1989

alone, 1118 new publications were registered.® As regards
broadcasting, however, the same Government issued a
“frequency moratorium” on July 3, 1989, which froze the

licensing of radio and television frequencies and sustained the
monopoly of state broadcasters.” The moratorium was to

remain in effect until a broadcasting act could be passed;

however, no such law came into force until early 1996, and the

privatisation of nationwide broadcasters began only in 1997 (by
contrast, the first local television channels had been launched
as early as 1986, and the first local radio stations licensed in
1994).

General questions

Prior to the political transformation, the liberation of the
press and media was a key slogan of the emerging democratic
opposition in Hungary. The declaration of press freedom in the
Hungarian Constitution, amended on October 23, 1989, was a
symbolic act of the democratic changes. According to article 61
of the base law:

(1) In the Republic of Hungary everyone has the right to
the free declaration of his views and opinions, the right of access
to information of public inte rest, and also the freedom to
disseminate such information.

® Seregélyesi, Janos, “A nyomtatott sajto helyzete [The status of the print press]”, in
Cseh, Gabriella, Mihaly Enyedi Nagy and Tibor Solténszky (eds) Médiakonyv 1998
(Annual of the Hungarian Media 1998). Budapest: ENAMIKE, 1998, pp. 191-196.

" Government decree no. 1008/10/89/VII. 3.
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(2) The Republic of Hungary recognizes and protects the
freedom of the Press.®

Similarly, the preambles of the 1986 II. Act on the Press
(amended in 1990 and 1996, hereafter referred to as the Press
Act) and of the 1996 I. Act on Radio and Television (amended
in 2002, hereafter referred to as the Broadcasting Act)
recognise press freedom as a key democratic value protected
by the state.

Despite this legal framework, media analysts
unanimously agree that the political elites have repeatedly
curtailed press freedom in post-communist Hungary. From the
early 1990s up to the present day, the country has seen a
guasi-permanent “media war”, i.e., subsequent governments’
efforts to control the press and the media in an attempt to
improve their coverage and to silence critical voices. Freedom
House, the U.S. Government-sponsored international freedom
watch organisation described the Hungarian press and media as
only “partly free” for some of the 1990s and, even though in
recent years it has recognised the Hungarian press and media
as “free”, the qualitative data available on the webpage of the
organisation suggest that the performance of the Hungarian
press and media is well below the Central European average?
The International Journalists Federation, the Committee to
Protect Journalists, the International Press Institute and the
European Broadcasting Union hae also expressed concerns
with the status of press freedom in Hungary in past years.

81949. XX. Law (Constitution) amended by Law 1989. XXXI.

® http://www.freedomhouse.org/uploaBiBNrank7305.xls, lst accessed 21 July,
2006.
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A longitudinal study conducted by sociologist Maria
Vasarhelyi and the Communicaton Theory Research Group
among 700 Hungarian journalists also revealed a deficit in press
freedom. During the 1990s and in 2000, corruption, cooperation
between the political parties, business groups and organised
crime were leading items on the list of taboo issues that
journalists could not freely cover. Every second journalist said
that the political parties had too much influence upon the
media. Two out of three strongly agreed (33%) or agreed
(39%) with the view that the political parties have
institutionalised their control over the public service institutions
of Hungarian Radio (Magyar Radio) and Hungarian Television
(Magyar Televizio) Moreover, journalists perceived a gradual
decline in their professional autonomy as well as an increase in
political pressure throughout the 1990s: the same longitudinal
study shows that in 1992, 45 per cent of journalists thought that
press freedom was unlimited, while in 1997 and in 2000 only
about 27 percent held this opinion. In 1992, 45 percent said
that they were free to comme nt on facts, in 1997 and 2000
only 31 percent thought so. In 1997, 38 percent reported on
political efforts to prevent th e publication of compromising
information, while in 2000, 49 percent did so.*

Political interference with the press and media in
Hungary over the past 16 years has included efforts to
influence the privatisation of print publications and the licensing
of broadcasters, the removal of senior news editors and the
appointment of loyal personnel, the distribution of state
subsidies on the basis of political considerations, as well as the

10vasarhelyi, Méaria, Ujségier, sajtdbmunkasok, napszamosok [Journalists. An

opinion survey]”, Budapest: Uj Mandatum Kiado, 1999; Vasarhelyi, Maria,

“Ujsagirékutatas 2000 [An opinion poll among journalists, 2000]", Jel-Kép, 4/2001.
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release of public information to selected (i.e., loyal) press and
media outlets.*

This deficit of press freedom is best explained in terms of
the shortcomings of the current in stitutional system of the press
and media. As regards the print press, in theory anyone can,
after a process of automatic and low-cost registration, establish
a new title. In practice, howeve r, the market is too small to
sustain a sufficient number of political outlets. At the same
time, unlike in some Scandinavian and Latin countries, Hungary
has no system of press subsidiesto sustain financially unviable
newspapers, even though the establishment of a press fund run
in a politically neutral and transparent way would make it
pointless to fund newspapers and other media outlets on the
basis of political considerations and in a non-transparent way.
Well-designed press subsidy systems in established
democracies have contributed to the plurality of newspaper
markets and have helped newspapers improve their
independence vis-a-vis political elites!? Arguably, they would
have the same impact in post-communist democracies

M Lengyel, Emke, “The Art of Careful Power Balancing: Hungary”, in: The
Development of the Audiovisual Landscape in Central Europe since 1989, foreword
by Flesch, Collette, Luton, UK: John Libbey Media, 1996, pp. 81-120; Sukdsd,
Miklés, “The Media War”, in East European Reporter, April 1992, pp. 69-72;
Lanczy, Andras and Patrick H. O’NeiRluralization and the Politics of Media

Change in Hungary”, in Patrick H. O’Neil (ed.), Post-Communism and the Media in
Eastern Europe, London:dfk Cass, 1997, 82—101; jBai-L&zar, Péter, “Press
Freedom in Hungary 1990-2001", in Sukpstikiés and Péter Bajomi-Lazar (eds),
Reinventing Media. Media Policy Reform in East Central Europe. Budapest: Centra
European University Press, 2003, pp. 85-114.

12 Cf. Humphreys, Peter J., Mass Media and Media Policy in Western Europe,
Manchester and New York: Manchester University Press, 1996, pp. 83-89;
Hutchison, David, Media Policy. An Introduction, Oxford: Blakcwell Publishers,
1999, pp. 170-180; De Bens, Els and Helge Ostbye, “The European Newspaper
Market”, in McQuail, Denis and KareBiune (eds), Media Policy. Convergence,
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As regards the broadcast media, the current institutional
setting seems unable to enhance and protect the freedom of
public service broadcasters in particular. The supervisory
bodies, i.e., the so-called boards of trustees, institutionalise
rather than relax political pressure. Furthermore, inadequate
funding, and especially the removal of the television
subscription fee in the summer of 2002, undermined the
financial and symbolic independence of public service
broadcasters. Public service broalcasting is in dire need of
reform, the basic elements of which should include the reform
of the composition of the boards of trustees, as well as the re-
introduction of the subscription f ee, which should be tied to the
yearly inflation rate. The licensing of private broadcasters has
also been a controversial issue. The National Radio and
Television Board (Orszagos Radio és Televizio Testilet, ORTT)
has repeatedly distributed both radio and television frequencies
on a political basis. Furthermore, the Broadcasting Act imposes
a requirement of impartial information on all broadcasters
without, however, defi ning the concept of impartiality. At the
same time, the various agents of ORTT, namely the Monitoring
and Analysing Service and the Complaints Commission,
evaluate broadcasters’ performance on different criteria. The
gualitative analyses of the former are based on the principle
that the government, the coalit ion parties and the opposition
parties should each be covered in 33 per cent of the political
news, while the ad hoc analyses of the latter understand

Concentration and Commerce, Sage, 1998, pp. 7-22; Humphreys, Peter J.: Mass
Media and Media Policy in Western Europe, Manchester University Press, 1996.

13 Cf. Bajomi-LAzar, Péter, “Még egyszer a sajtdalaprél [Do we need a press
fund]?”, in Enyedi Nagy, Mihaly, Gabor Polyak and Ildiké Sarkady (eds),
Magyarorszag médiakényve 2003 (Annual of the Hungarian media 2003), Budapes
ENAMIKE, 2003, pp. 365-376.
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impartiality as 50 per cent of airtime being devoted to

representatives of the coalition government and 50 per cent of
it to those of the opposition parties. No matter what the

broadcasters do, they will inevitably break the law, which
exposes them to politically motivated sanctions by ORTT. The
shortcomings of the operation of ORTT would be best handled
by replacing the current licensing process by a lottery system
and by removing the requirement for impartial information. **

The press and media are, in general terms, subject to
the same tax obligations (including value added taxes) as any
other industry. At the same time, however, because of the
specificities of Hungarian tax regulation, an estimated 50 per
cent of all journalists work as freelancers, which makes them
economically vulnerable. Freelancejournalists are not protected
by collective contracts, nor are they bound by the rules of
editorial codes.'

As regards ownership, despite existent anti-monopoly
and cross-ownership regulation, analysts describe the market
as “fairly concentrated” because the overwhelming majority of
the nationwide press and media in Hungary is controlled by
foreign, predominantly Western European-based multinational
companies such as Bertelsmann, Axel Springer, Westdeutche
Allgemeine Zeitung, Ringier and RTL, while local newspapers
and media outlets are typically controlled by minor Hungarian

14 For details, see Bajomi-Lazar, Péter, “Hungary”, in Dragomir, Marius et al. (eds),
Television Across Europe: Regulation, Policy and Independence. Budapest & New
York: Open Society Institute, vol. 2, 2005, pp. 789-864.

15 Bajomi-Lazar, Péter, “Hungary”, iRreoteasa, Manuela (ed.) Media: The
Business of Ethics, the Ethics of Business. Bucharest: Center for Independent
Journalism, 2005, pp. 93-118.
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ventures.'® It needs to be noted, howe ver, that the privatisation
of press and media outlets by foreign companies and the
subsequent financial investments in the industry were a
necessary condition for the modernisation of production
technologies. Furthermore, ownership by independent foreign
investors offers some protection to editorial independence vis-
a-vis political pressure by the domestic political elites.

Codes of Ethics

In Hungary, few press and media outlets have codes of
ethics.!” An exception to this rule is the joint code of ethics of
the country’s major journalists’ associations, including the
Hungarian Journalists Association (Magyar Ujsdagirok Orszdgos
Szovetsége, MUOSZ) the Hungarian Journalists Community
(Magyar Ujsagirok Kozossége, MUK)the Hungarian Catholic
Journalists Association (Magyar Katolikus Ujsagirok Szdvetsége,
MAKUSZ)and the Press Union (Sajtoszakszervezet) which was

18 Galik, Mihaly, “Evolving the Media Market. The Case of Hungary”, in: Paletz,
David L. and Karol Jakubowicz (eds), Business as Usual. Continuity and Change in
Central and Eastern Europe. Cresskill, Nemssey: Hampton Press, Inc., 2003, pp.
177-204; von Dohnanyi, Johannes and Christian Mdller (eds), The Impact of Media
Concentration on Professional Journalism, Vienna: OSCE, 2003, pp. 133-144;
Galik, Mihaly, “Hungary”, in Petkovii Brankica (ed.), Media Ownership and Its
Impact on Media Independence and Rlama, Ljubljana: Peackstitute,2004, pp.
191-216.

'sz&s, Laszlo, “Médiaetikai kddexek a mai Magyarorszagon [Codes of media
ethics in present-day Hungary]”, in Sukésd, Miklés and Akos Csermely: A hir
értékei. Etika és professzionalizmus a mai magyar médiaban [The Values of the
News. Ethics and Professionalism in the Hungarian Media), Budapest: Média
Hungéria, 2001, pp. 71-82.
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passed in September 2000!® Online media outlets have also
passed a joint code that binds all those who subscribe to it.*°

Other means of journalistic self-regulation are not very
widespread either. The employment of newsroom
ombudspersons to discuss reacers’ complaints, to enhance
professional journalism, and to improve contact with audiences
is practically unknown in Hungary: currently, there is one single
outlet, namely the nationwide quality daily Magyar Hirlap that
has employed an ombudsman since March 2005. Laszlo
Majtényi has discussed several controversial cases in the pages
of the daily; his reports are al so accessible on the website of
the newspaper.?® In August 2006, however, he quit the
newspaper, after it failed to pu blish his report criticising the
way Magyar Hirlap covered a conflict between its owner Gabor
Széles and Prime Minister Ferenc Gyurcsany.

The in-house ethical codes of those selected press and
media outlets that have one-including the weekly economic
magazine HVG, the leading nationwide quality daily
Népszabadsag the nationwide private television channel 7V2
and the network commercial radio Radio Z—are binding for
their own journalists.

A comparative analysis of the various codes of ethics and
the daily practice of journalists reveals some contradictions. All

18 The full text of the code can be downloaded at
http://www.muosz.hu/kodex.pi?page=etikai&sub=etikaikk%ast accessed 21 July,
2006.

¥ The code can be downloaded at http://index.hu/mte_kodex/mte_kodex.doc, last
accessed 21 July, 2006.

20 http://www.magyarhirlap.hu/Ombudsman_irdehp, last accessed 21 July, 2006.
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codes (as well as the relevant paragraphs of the Press and the
Broadcasting Acts) are a reflection of the idealised standards of
neutrally objective Anglo-Saxon journalism, including such
norms as fairness, impartiality, neutrality and factuality.
Everyday practice, however, is governed by the traditions of
partisan European journalism, including the unfair, partial and
engaged coverage of political events as well as the lack of
separation of facts from opinions.

Awareness of the codes is requred by law; however, few
press and media outlets make their codes accessible to the
public on their websites. Furthermore, as already mentioned,
many journalists are freelancers who may simply not consider
them.

Most of the controversial cases are discussed by the
Ethics Committee of MUOSZ. Itsdecisions are available on the
website of the organisation. The Committee investigates cases
on the basis of complaints submitted by individuals, including
non-members of MUOSZ; in some cases, the body itself will
decide to take a position. The sanctions imposed by the board,
and in particular dismissal from the journalists’ organisation, are
binding for the members of MUOSZ only; in other cases all the
body can do is publicise its position.*

The Ethics Commission is indggendent inasmuch as it is
subordinate to the General Assembly of MUOSZ only, which
body is also responsible for electing its president and 24
members. Cases are discussed bythree-member commissions.

%1 The decisions of the Ethic Commission can be downloaded at
http://www.muosz.hu/main.php?page=hizagok&fo=8&id=5, last accessed 24,
July, 2006.
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One major impact of the ineffici ency of self regulation is
the low level of public trust in the Hungarian press and media.*
Another is the relative lack and poor results of investigative
journalism: several corruption cases have gone unnoticed or, if
disclosed, have had no consequences®

The inefficiency of self-regulation has to do with the fact
that, for evident political reasons, no such regulation existed
prior to the political transformation. Furthermore, the
Hungarian journalism community is deeply divided along
political and ideological lines; there is no professional solidarity
among journalists, nor is there any consensus on what
standards journalists should uphold. Also, before the political
transformation, there was no wide-scale journalism education in
the country; most of the now-acti ve journalists acquired their
knowledge of the profession in practice. Journalism education
was launched on a massive scale, with several university
colleges and universities offering journalism training, as late as
the mid-1990s. There also are some independent organisations
such as the Centre for Independent Journalism (Fliggetlien
Meédiakdzpont) that provide journalists with education and
training.

2 74vecz, Tibor, “Fszerepbl karakterszerep. A média presztizse a magyar
lakossag korében 1988 és 1998 kozott [The prestige of the Hungarian media with tt
Hungarian population 1988 — 1998]", in Sarkdzy, Erika (ed.) Rendszervaltas és
kommunikacié [Political transformation and communication], Budapest: Osiris,
1999, pp. 87-90.

23 Terestyéni, Tamas, “A nyilvanossag tensége [The poor performance of the
media]”, in Sarkozy, Erika (ed.) Rdszervaltas és kommunikacioé [Political
transformation and communication], Budapest: Osiris Kiadd, 1999, pp. 59-69;
Sukoésd, Miklés, “Tényfeltard Ujsagiras Magyarorszagon [Investigative journalism in
Hungary]”, in Kovacs, Zoltan and Gizellarnéi (eds) Fiuk a banyaban. Fidesz

perek az ES ellen (Lawsuits launched by Fidesz against the weekly Elet és
Irodalom), Budapest: Irodalom Kft., 2000, pp. 13—20 and 373-393.
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It needs to be noted, howeve r, that in recent years several
efforts have been made to improve the performance of
journalists. Professional awards have been established in an
attempt to honour and to enhan ce quality journalism, including
the Pulitzer Memorial Award, the Quality Journalism Award, and
the Soma Award?* Furthermore, several books on the
standards of neutrally objective journalism have been translated
and published.?® At the same time, however, there is no printed
journalism review providing a forum for debates on the
profession.

In order to protect the independence of journalists and
to enhance professional journalism, several non-governmental
organisations have been established since the political
transformation. The first such organisation, namely the
Openness Club (yilvanossag Kluf, has distinguished itself
with various forms of protest in cases in which journalists’ right
to access information was curtailed.”® The Hungarian Press
Freedom Centre has prepared several analyses of journalists’
performance, which are also available on the organisation’s
website.?’

24 Cf. http://www.pulitzer.hu/tort.htrrhttp://www.minosegiujsagiras.hu/,
http://www.gsoma.hu/, lasiccessed 21 July, 2006.

*E.g., Rivers, William L. and Cleve Mathews, Médiaetika (Media Ethics),
Budapest: Bagolyvér, 1993; Burgh, Hugo de (ed.) Oknyomozé Ujségiras
(Investigative Journalism), Budapest: J6szovegpdly Kiado, 2005.

%6 http://www.nyilvanossagklub.hu/allasglalasok.shtml, last accessed 21 July,
2006.

2 http://www.sajtezabadsag.hu/, laatcessed 21 July, 2006.
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In sum, efforts to enhance professional journalism have
multiplied in recent years. There is, however, a lot to do if
journalists want to do away with unethical behaviour and be
real watchdogs of democracy. First and foremost, a professional
Journal-similar to the American Journalism Review or the
Columbia Journalism Reviewshould be established in order to
provide a forum where ethical cases and other problematic
issues in journalism can be publicly discussed® Secondly,
newsroom ombudspersons should be appointed in order to
investigate complaints submitted by the public and fellow
journalists-a measure that should be promoted by owners and
publishers if they wish to regain public trust in their outlets and,
consequently, improve their audience share and circulation.

Defamation

Several pieces of regulation in the Hungarian legal
system aim at protecting one’s honour and good reputation.
Some of these are part of the Penal Code, others of the Civil
Code. Insult and libel are regulated in Penal Code? Both insult
and libel (see Table 1 below) cover issues concerning private as
well as legal persons’ honour. In such cases, the responsibility
of both journalists and editors can be investigated.

28 MUOSZ used to have a monthly magaaivteich, however, has recently ceased
publication and is now ailable online only at htgywww.emasa.hu/, last accessed
21 July, 2006. This publication, however, had hardly ever provided a forum for
ethics debates.

291978. IV. Law.
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Table 1
The Main Differences between Insult and Libel

Insult Libel
Where? before a large public before any third
person
What? any expression or a factual statement or
injurious act intended to an expression regarding
hurt somebody’s honour facts
the act has to be in -
Other connection with the work,
conditions fulfilment of public charge
or public interest activity of
the affected person
Maximum one-year prison two-year prison
punishment sentence sentence

The major difference between insult and libel is that the
former regards expressions and injurious acts other than value
judgements, whereas the latter can be used in the event a false
factual statement or an expre ssion regarding facts is made.

Courts have repeatedly affirmed that free expression of
opinions is under constitutional protection,*® and can be
restricted only in the event and to the extent that it interferes
with another basic right laid down in the Constitution. In this
respect, the Constitutional Court and its rulings are of particular
importance, the most important rulings being decisions no.
30/1992 (V.26.), 37/1992 (VI. 10) and 36/1994 (VI.24.).
According to these rulings, the right to the free expression of
opinions is not absolute, but the laws limiting it must be
interpreted narrowly.

%0 For details, see for example the BH 1998/317 and 1998/212 decisions of the
Supreme Court.
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As regards press freedom and free speech, the generally
held opinion is that defamation rules are more important.
Firstly, it is a widely shared view that people must take
responsibility for their factual statements. Secondly, processes
regarding opinions might allow public officers and authorities to
limit the free operation of th e press and media. Such a
limitation would jeopardise democratic rights: if journalists or
other people cannot freely express their opinions on persons
holding public offices, the public cannot be well informed about
those who represent them.

Efforts to limit free speech with the help of the Penal
Code have been sporadic in Hingary. As a general rule, those
affected seek to defend their interests with recourse to Civil
Code institutions. The reasons for this trend are fourfold.

Firstly, criminal processes can be conducted only after a
request for prosecution has been launched. In other words, the
affected person must take part in the process from the very
beginning until the final sentence is made and, for this reason,
it is insufficient for him or he r to simply submit a charge.

Secondly, unlike in a civil law case, in criminal law cases
the affected person cannot claim damages.

Thirdly, punishments in a criminal law case are relatively
mild, including only a low fine as penalty, and do not offer
satisfactory amends to the affected person. In the event that a
criminal process is conducted, the sentence may be a monetary
penalty, public service and imprisonment, but the application of
the second and third sanctions seems to be but a theoretical
possibility. Up to the present, no sentence imposing the last
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two types of punishment has been passed except for in one
single case: the courts both of the first and second instances
imposed a prison sentence on a journalist, Gabor Bencsik. The
editor of the extreme right political weekly Magyar Demokrata
stated in an article that Imre Mécs-currently an MP who after
1956 had been sentenced to death because of his revolutionary
activities, but whose sentence was later modified to

imprisonment—had contributed evidence that played a key role

in several of his companions’ being sentenced to death after the

revolution. Bencsik’s statement was factually false, as a result
of which the court of the firs t instance sentenced him to ten

months in prison; the sentence was maintained but suspended
by the court of the second instance. 3" Even this relatively strict

decision was completely overturned in an extraordinary decision

by the Supreme Court: according to the final sentence, instead
of ten months in prison, Bencsik was ordered to pay a penalty

of HUF 60,000 (approximately EUR 250). This was a very low
sum compared to damages judged in Civil Code cases; for the
same act, Bencsik was sentenced to pay a damage of HUF
750,000 (EUR 3,000) to Mécsin a civil law process.** In penal

cases the damage must not be transferred to the person

affected but to the Hungarian stat e, while penalties in civil law

cases are transferred, by way of compensation, to the person

affected.

And fourthly, Civil Code processes are preferred when
the falsity of the publicised facts cannot be tested. If one feels

¥ Dozsa, Kata, “A ragalom ara [Tipeice of defamation]”, 8 July 2005.,
http:www.emasa.hu/print.php?id=278, last accessed 21 July 2006.

32 See the report of the Hungarianréleéss Agency (MTI), “Mécs Imre elgokon
pert nyert Lovassal, Bencsikkel, BayeméslJaraival szemben [Imre Mécs has won
on the first degree against Bencsik, Bayer and Jaray]”, http:
/Iwww.data.uno.hu/print/news.php3?iB8981, last accessed July 2006.
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that a statement may damage his or her honour or good name,

he or she can claim damage not only if the statement is false,

while in Penal Code cases the charged person has the right to
prove the truthfulness of his or her statement. The defendants
even have the right to prove th at their statement or activity

promoted public interest or warr anted private interest, and this

instrument gives them a chance to avoid a negative sentence,
while Civil Code cases, in whit defendants cannot plead that
they acted in the public intere st, offer better chances to the

persons affected. The argument that the statement was made

in the public interest does not play any role in defamation

cases, in which neither journalists nor the public or state media
receive preferential legal treatment.

As regards affected persons, one can notice a consistent
distinction in the courts’ practice, whose roots go back to
decision no. 36/1994 (VI.24.) of the Constituti onal Court. Prior
to 1994, the Penal Code had recognised a crime called “offence
to authority or an official person .” This crime was realised in the
event that authorities or public of ficials, defined very vaguely by
the law, were offended. Based on this paragraph, the courts
had repeatedly condemned persons who criticised politicians,
but in 1994 the Constitutional Court abrogated this
implementation of the Penal Code *

The 36/1994 (VI.24.) Constituti onal Court decision was a
very important step on the road to democratic civil rights,
because it abrogated not only the above-mentioned crime, but
also set out criteria for the criticism of public officials. In
particular, the Constitutional Court ruled that (1) opinions about

* Halmai, Gabor, Kommunikacios jogok [Communication rights], Budapest: Uj
Mandatum Konyvkiado, 2002. p. 149.
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politicians and persons of public authority may be more critical
than about private individuals; (2) value judgements about
public officials may not be punished, even if such judgments
are of a defamatory nature; and (3) factual statements can be
punished only in the event that the person who made them was
aware that they were untrue or had failed to take the expected
steps to check their truthfulness. Since the Constitutional
Court’s decision was passed, publicofficials have initiated fewer
criminal proceedings than before. Judicial practice has also
changed: more cases ended with acquittal than previously.

An example may shed some light on how the higher
tolerance limit regarding expressions about public officials in
defamation cases works. Laszl6 Grespik, former head of the
Administrative Office of Budapest, the capital, submitted a
lawsuit against three speakers of Heti Hetes, a humorous
popular weekly talk show that discusses public issues on the
nationwide private television channel R7L Klub The participants
of the show charged in the case had repeatedly commented on
the person of Grespik, whose controversial decisions as a public
official and whose “scientific” publications as a private individual
had shared the public opinion. Grespik was also a candidate
nominated by the extreme-right Party of Hungarian Justice and
Life (MIEP) for the legislative elections that were to be held in
April 2002. He initiated the pro cess because the defendants had
described him as “abnormal” and “stupid.” The court of the first
instance acquitted the defendants and explained that Grespik
as a public official must tolerate such criticism. The court of the
second instance, however, condemned three of the four
defendants, claiming that the words they used had gone
beyond the limits of the free expression of opinions and
therefore offended Mr. Grespik’s honour. The three defendants
were condemned to pay penalties of HUF 160,000-375,000
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(EUR 666-1562). Convinced that the sentence was too strict,
the viewers of the show took up a collection to pay the fine.

In sum, the need to use criminal code and especially
imprisonment as punishment in defamation cases has
increasingly been questioned3* The relative weakness of the
sanctions imposed by the Pend Code are unfit to prevent
offences against one’s honour. At the same time, however, the
very existence of such regulations may impose a constitutional
risk, since journalists may be sentenced to prison if convicted of
defamation. For this reason, we recommend the abrogation of
punishment by imprisonment in defamation cases.

Protection of sources

According to article 11 of the 1986 Press Act, journalists
have the right not to disclose the names of their information
sources. They are obliged not to do so when such protection is
explicitly requested by their sources. Despite the fact that, the
same article states that if a piece of information concerns a
criminal offence, the relevant paragraphs of the criminal law
must be applied, it must be emphasized that the above
protection of sources is of an absolute value because, according
to Article 82 of the Penal Process Code” persons obliged to
preserve any information as part of their profession can invoke
their right of silence, and in th is case they cannot be called as
witness.

34 For example see Gabor Halmai's opinion in Dézsa, Kata, ibid.

351998. XIX. Law, article 82.
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According to court practice, this solution protects all
people receiving information from other persons and working
for the print press and the broadcast media, including editors,
journalists and any other personnel. This absolute protection is
derived from the general definitions of the press and of “press
outlets” as laid down in the Press and the Broadcasting Acts.
Since the latter law was passed, the definition of press outlet
has also applied to broadcasters. By contrast, the internet is not
considered a press outlet, even though in practice journalists
working for online media are not distinguished from other
journalists.

The above-mentioned rules of the Penal Code do not
imply that journalists cannot ever be forced to disclose their
sources; all it means is that they are entitled to protect them in
civil law cases and other non-criminal processes. The Penal
Code has no specific rulings on journalists (who are defined, in
article 11 of the Press Act, as “persons employed by press
outlets and providing information as a professional activity”),
therefore in criminal law cases they can be tried in the same
way as any other person. More importantly, journalists may not
only refer to their right of silence, but courts and other
authorities must bring this right to their attention. A failure to
do so would be a procedural mistake that would result in the
statement not being allowed as evidence in the process.

As a result of this regime, Hungary has not seen any
significant tendencies whereby free speech has been limited by
authorities forcing them to reveal their sources; there is no
known case of authorities requesting journalists or press outlets
to disclose their sources. There is, however, another way to
disclose journalists’ sources, namely the seizure of their
materials and equipment (such as computers, audio tapes, CD-
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ROMSs, etc.). Also, authorities may force third parties working
for journalists or press outlets to disclose data on journalists’
communication with sources.

The Criminal Process Act allows for the seizure of
journalists’ materials and equipment in the event that they can
be used as evidence. Because edtorial equipment can be seized
under the general regulations, there is no specific regulation
protecting the sources of journalists in this field. At the same
time, however, there is no know n case of the police accessing
journalists’ sources in this way.

Disclosure of cla ssified information

The treatment of classified information is
regulated by several laws:

1. One particular law deals with governmental secrets.®
According to this law, classified data includes the
following:

x State secrets: The first attachment to the law includes a
151-item list of state secrets and gives a detailed
description of the types of information that the various
governmental organisations must classify. It also sets a
maximum period for classification, ranging from five to
90 years. Only those data are considered state secrets
that are classified as such in the proper way and by the
authorised person or organisation.

361905. LXV State and Service Secrets Act.
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x Official secrets: Such data include information that must
be secret so that no unauthorised person can access
them, or else the operation and neutral decision-making
of the governmental organisations would be hindered.

2. Further types of secrets defined by other laws are as
follows:

X Business secrets (as defined in article 81 of the Civil
Code)

x Private secrets (as defined in article 81 of the Civil Code)
X Letter secrets (as defined in article 81 of the Civil Code)
x Economic secrets (as defined in the Penal Code)

The consequences of the disclosure of secrets defined in
the Civil Code are regulated by the Civil Code, and can be
sanctioned by civil law institutions (such as damages, amends,
etc.). The Penal Code contains general provisions on the
disclosure of state, official, and economic secrets, and in
particular:

X State secrets may be violated by any person who
accesses, uses or discloses a state secret. Thus, this
prohibition can be applied not only to officials or persons
who have signed security documents, but to any person
aware that the information concerned is classified. The
minimum punishment for this crime is a prison sentence
ranging from one to five years, or up to 15 years if, as a
consequence of the crime committed, an unauthorised
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foreigner accesses a state secret. This crime may be
committed not only intentionall y but negligently as well.

x Official secrets may be violated in the same way, but the
sanctions are less severe: they may also include public
service and monetary penalties. The minimum prison
sentence is one year at the most, but can be raised to a
maximum of eight years if, as a consequence of the crime
committed, an unauthorised foreigner accesses a military
service secret.

It is a generally held opinion that the current regulation
on the disclosure of classified information provides authorities
with an opportunity to limit pr ess freedom to an unwarranted
extent, since the crimes above can be committed not only by
the officials responsible for the classification of information but
any person who publishes or discloses them.

Over the past ten years, several legal processes have
been undertaken against journalists for leaking information. In
1997, the police held that the content of several documents
published by the weekly Kriminalis included state secrets, and
they consequently began a criminal process against editor-in-
chief Laszlé Juszt, who not only wrote the article in question
but who was also the owner of the company publishing the
weekly. The police seized dl the computers and other
equipment of the editors, as a result of which they could not
continue work and the paper ceased publication. This, of
course, caused significant harm to Juszt, who could make
claims for damages only three years later when the
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Metropolitan District State Attorney’s Office dismissed the
original charge for, citing an absence of criminal activity. '

In two other cases, journalists from the nationwide
quality daily Népszavawere accused in criminal processes of
revealing state secrets. In 1998, a process against Laszlo H.
Bir6 ended in the investigation phase, since the documents that
he publicised, which the police claimed were a state secret, had
not been classified by the authorised office. However, the other
process, launched against Rita C$k, was brought to a close by
the court of the second instance only. She was charged with
revealing a state secret because she had publicised a letter
written by the former chief of the police headquarters in Hajdu-
Bihar County to the deputy leader of the State Attorney’s Office
in the same county. The document contained no indication of
being a state secret, but the prosecutor did not dismiss the
case, arguing that Csik held a law degree and should have
realised that the document in qu estion was a state secret. This
argument was dismissed by the courts of both the first and the
second instances.

In sum, up to the present time no journalist has been
condemned for breaching state secrecy® At the same time,
however, several civil rights organisations and journalists hold
that the current regulation is questionable in that not only
officials but also journalists can be charged if a secret is
publicised. In recent years the police have not attempted to
disclose the persons leaking swch secrets; what they do,

3" Fahidi, Gergely, “Perek a rendég ellen [Lawsuits against the police]”, Heti
Vilaggazdasag, 12 May, 2001.

38 pilishegyi, Noémi: Titok, torvén tervezet [Secret, law, draft],
http://www.168ora.hu/cikk.gb?id=4610&pribt=1, last accessed 23 July 2006.
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however, is charge the journalist named as the article’s
author.®® Another problem is that courts may not inquire into
whether the publication of the in formation in question served
the public interest or whether the document was classified in
the normal way. Furthermore, the courts may not apply the
public interest test in order to assess the government’s
classification concerns.

In order to change the current situation, our
recommendation is fo abrogate the responsibility imposed upon
every natural and legal person to keep state secrets, and to
limit this responsibility to those public officials who actually are
in charge of classifying information.

Access to public sources

The protection of personal data and the openness of
public data are regulated by the 1992. LXIIl. Act. According to
article 19 of this law, government al organisations must facilitate
the public’s access to timely and exact information. They must
publicise electronically or otherwise the most important data
concerning their sphere of authority and competence, function,
activities and results. In this field, journalists, as opposed to
non-journalists, do not have any privilege, but they do often
refer to this piece of regulation when seeking public
information.

The Press Act also has swone rulings on access to
information. Journalists may access any open sessions of the

39 Sajtdszabadsag: a titkatizni kell [Press freedom: the secret have to be kept],
http:www.teleschola.hu/?118kk=1959&print&print, lastaccessed 24 July 2006.
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state and civil organisations and their boards, as well as the
open hearings and trials of the courts. The Press Act also
requires state and civil organisations to release information
regarding their operation, but in practice governmental
organisations have several instruments to restrict this right.

Firstly, according to article 31 of the 1992. LXIl. Law, in the

event that a journalist's request for public information is

rejected, he or she can bring an action out of turn against the

organization in question. Courts, however, may only require it
to release the requested information, but cannot impose any
sanction in order to prevent further misbehaviour. Secondly,
some governmental organisations state their intention to

release the requested information at a later date, in which case
journalists cannot bring an action. There are, however, some
limitations to this general rule.

Recent years have seen one particularly controversial
case of the political elites’ limiting access to public information.
Television cameras are not dlowed to enter the regular
sessions of Parliament; all television channels can do is to buy
and broadcast the footage shot by a company specifically hired
by Parliament to follow session meetings. Television journalists
argue that this practice equals censorship, as the footage shot
by the company in question is highly edited and expensive;
minor television channels cannot even afford to buy it. Also,
this practice seems discriminative, as it works to the detriment
of television as opposed to newspapers, since print journalists
are allowed into the session meetings and can use their
cameras to take photographs. This situation has come about as
a result of a loophole: the Broadcasting Act rules that
Parliament must pass a law specifying the transparency of
parliamentary sessions; however, even though the time
framework provided by the Broadcasting Act for MPs to pass
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the piece of regulation in question has long expired, no such
law has been passed to date.*°
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Macedonia

By Boris Georgievski

Executive summary

The broadcast media and the print press market in
Macedonia is rather fragmented. The number of media outlets
IS too high in comparison with the population and the economic
potential of the country. Currently, there are 126 commercial
broadcasters, eight of which function on a national level (five
television channels and three radio stations), and 118
broadcasters operating on a loca level (51 television channels
and 67 radio stations). In addition to the commercial media,
there is also a national public broadcasting service, which
includes Macedonian Radio and Televisiomwith three television
channels and three radio stations.

The current situation in the broadcasting sector
regarding the forms of influen ce on media freedom is largely
determined by the ownership structure: powerful local
companies or individuals affiliated with some political or
industrial interest groups stand behind the major national
television channels, while local broadcasters are usually in the
hands of individuals, some of whom are often stakeholders in
other commercial fields. The market for the print press is also
highly fragmented, and there is pluralism, at least in terms of
guantity. There are 12 daily newspapers, some 15 weeklies, ten
biweeklies, 20 monthly magazines, 21 periodicals and 21
children’s magazines in Macedonia.Nine dailies are published in
Macedonian and three in Albanian The total circulation of all
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daily newspapers published in Macedonia is, on average,
approximately 80,000-100,000 copies.

Broadcasting is regulated by the Broadcasting Law, while
no special law has been adopted for the print press. The first
Broadcasting Law was adopted in 1997, laying the groundwork
of the new democratic media system. Besides establishing
public service broadcasters, the law endorsed the work of the
private media and made it possible for the first regulatory body
in the broadcasting area to be established. Article 4 of this law
guarantees:

“...the broadcasting activity provides freedom of public
expression of thought, freedom of speech, public address and
public informing [...] free access to information, freedom of
reception and transmission of information”.

Research commissioned in 2005 by the Association of
Journalists of Macedonia about the state of journalism shows
that most journalists are poorly paid and only few media outlets
(namely 7V Telmaand the dailies Dnevnik, Utrinski vesnik and
Ves) pay full health and pension insurance benefits.

Types of influence that the owners or groups of interest
have exerted on the media over the years can be divided in two
categories: internal (i.e., by the owner) and external (i.e., by
political parties, advertisers or other interest groups).

The crisis in Macedonia’s journalism escalated at the
beginning of 2006, when the “Fabrika” affair was revealed to
the public. Suspicions that a group of journalists secretly
worked for a public relations firm, spin-doctoring for
government ministers and other officials, caused an uproar in
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Macedonia.

The Association of Journalists has a poor reputation
among the journalists themselves. The main reasons are that
this association is occupied with its own issues and in the past
few years it has not undertaken any activities aimed at
promoting professionalism and standards in journalism. The
Association adopted its Code of Conduct in 2001, but major
media outlets do not have codes of ethics or other instruments
of self-regulation (such ethic commissions, newsroom
ombudspersons, etc.). The Code of Conduct of the Association
covers almost all important issues, but it is quite short and
declarative and cannot be a guide for conduct for journalists in
practical situations.

Decriminalisation of defamation in Macedonia has been a
hot issue over the past few years. The initiative for amending
the Criminal Code was taken by the Ministry of Justice at the
end of 2003 in order to harmonize national legislation with
European standards and the reconmendations of the Council of
Europe. However, the amendments were passed by Parliament
in May 2006. With the exception of the criminal offences
classified as severe types of defamation and libel, only
monetary fines are foreseen for all other cases.

After several initiatives undertaken in the past years by
various non-governmental organisations, in the beginning of
2006, Parliament finally adopted the Free Access to Public
Information Act. Basically, the law regulates the circumstances
under which the state administration, local government and
other public institutions and facilities are obliged to provide free
access to available public information. All legal entities and
natural persons have an equal right and access to information,
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meaning that journalists and media outlets are not privileged in
this respect.

Context

Macedonia gained its independence in 1991. The country
was spared the inter-ethnic violence that raged elsewhere in
the Balkans following the break-up of Yugoslavia in the early
1990s, but it came close to civii war a decade after
independence. Rebels staged an uprising in early 2001,
demanding greater rights for the ethnic Albanian minority. EU
and NATO support enabled the cauntry’s leading politicians to
strike a peace deal. Under the Ohrid Agreement, Albanian
fighters laid down their arms in return for greater recognition of
ethnic Albanians within a unitary state. Acknowledgement of
the rights of ethnic Albanians was formalized in amendments to
the constitution approved by parliament in late 2001. Ethnic
Albanians account for about a quarter of the population, which
is estimated at about two million. The major religions in
Macedonia are Christianity and Islam.

In November 2005, the European Commission
recommended that Macedonia become a candidate country for
EU membership. In July 2006, the centre-right VMRO-DPMNE
(Internal Macedonian Revolutionary Organisation - Democratic
Party for Macedonian National Unity) party won the
parliamentary elections, winning 44 seats in the 120-seat
parliament . Nikola Gruevski, leader of the VMRO-DPMNE was
named prime minister, and he formed a government after
reaching a coalition agreement with the Democratic Party of
Albanians and three small parties following general elections.

Mr Gruevski says his priorities will be to tackle corruption
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and organized crime and to foster economic recovery and job
creation. The economic situation in Macedonia was the main
issue during the last parliamentary elections campaign. The
level of foreign investments in the country remains one of the
lowest in the region, while Macedonia has one of the highest
unemployment rates in Europe, at around 35%.

The print press and the broadcast media market in
Macedonia is rather fragmented. The number of media outlets
IS too high in comparison with the population and the economic
potential of the country. This has unfavourably affected the
general business environment, creating numerous difficulties for
the media that tend to work professionally and to remain inde-
pendent of the centres of political and economic power in
Macedonian society.

By the end of 2005, the broadcasters obtained
concessions from the Government upon the proposal of the
Broadcasting Council, which was established as a regulatory
body in the field of broadcasting by the Broadcasting Activity
Act from 1997. Although the Broadcasting Council has
independently conducted transparent and expert procedures in
all competitions held so far, the fact that the final decision on
granting the concessions lies with the Government was one of
the major shortfalls of the law and the reason why the
regulatory body did not have full independence.

Currently, there are 126 commercial broadcasters, eight
of which function on a national level (five television channels
and three radio stations), and 118 broadcasters operating on a
local level (51 television channels and 67 radio stations). In
addition to commercial media, there is also a national public
broadcasting service, which includes Macedonian Radio and
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Television with three television channels and three radio
stations. The 29 local public radio stations that existed on the
basis of the previous law are to be transformed into local
commercial radio stations by the end of 2006.

In addition to domestic broadcasting, audiences have
access to a large number of foreign programmes distributed
through 65 cable networks. This number is expected to rise in
the near future given the recent liberalisation of the cable
market with the Electronic Communications Act. The large
number of media outlets and the unfavourable economic
environment are the main reasons why business conditions in
broadcasting remain difficult and why there are only few
profitable private broadcasters.

The present situation in the broadcasting sector
regarding the forms of influen ce on media freedom is largely
determined by the ownership structure: powerful local
companies or individuals affiliated with some political or
industrial interest groups stand behind the major national
television channels, while local broadcasters are usually in the
hands of individuals, some of whom are often stakeholders in
other commercial fields. This is clearly evident from the
ownership data from the five national television channels in
Macedonia:

1) The leading television channel on the national level, AZ is
owned by Velija Ramkovski, an influential Macedonian
businessman, owner of several trade companies, who also
owns the daily newspaper Vremeand who recently founded
a new political party, the Party for Economic
Reconstruction;

2) Behind Site/ the second-largest national television channel
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3)

4)

5)

according to the audience figures, is the company RIK
Sileks, owned by the businessman and politician Ljubisav
Ilvanov Dzingo, the leader of the Socialist Party;

Half of the Kanal 5s stock (the third most influential

national television channel) is held by Pecatnica BS
company. This company (a printing house) is owned by the

son of the businessman and politician Boris Stojmenov, who
is a former minister in VMRO-DPMNE's coalition
Government, and a current leader of the party VMRO
Makedonska. The other 50 percent is owned by the
company Metalsivas, which only formally owns the

television channel. It is widely known that behind this

company stands the largest ruling political party, SDSM
(Social Democratic Urion of Macedonia);

Telma television channel is backed by the company
Makpetrol, which deals in crude oil and oil products. This

company is in the hands of very influential businessmen
close to the Liberal Party, which is now part of the

opposition;

Finally, the fifth national-level television channel Alsat M,
which is to broadcast Albanian-language programming (but

has not started yet), is owned by the businessman Vebi

Velija, who owns the satellite television channel A/sat in

Albania.

The print press is not subject to any regulation and there

IS no specific licensing procedure for them. They are obliged to
register themselves as legal ertities only at respective court
registers. The market for the print press is also highly
fragmented, and there is pluralism, at least in terms of
guantity. There are 12 daily newspapers, some 15 weeklies, ten
biweeklies, 20 monthly magazines, 21 periodicals and 21
children’s magazines in Macedonia.Nine dailies are published in
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Macedonian and three in Albanian The total circulation of all
daily newspapers published in Macedonia is, on average,
approximately 80,000-100,000 copies.

Dailies are not very diverse in terms of their content and
format. The tabloid formats (Dnevnik, Vest, Vecer) have the
biggest circulation and sales, but more quality analytical
newspapers (Utrinski vesnik) are very influential with politicians
and business elites. Until recently, the ownership structure of
the private print press was dominated by individuals or smaller
groups of journalists mainly recruited from the ranks of the
state newspaper publisher. Some of the dailies (Vest, Utrinski
vesnik)were affiliated with big bu siness groups before 2003.

In 2003, the German media group WAZ entered the
Macedonian market, purchasing the three leading dailies
Dnevnik, Utrinski vesnik, and Vest This was the first big foreign
media acquisition in Macedona. Fears that the German
corporation WAZ might negatively influence the editorial
policies of the newspapers it bought have proved unfounded.
While editorial policies may have changed, there is no evidence
of untoward ownership pressure, and each WAZ newspaper has
improved its technical quality and design. In addition, the
market has remained open for new competitors: in a period of
two years four new dailies have appeared, namely Vreme,
Vecer, Biznisand Spic However, WAZ publications occupy a
dominant position on the market (their circulation is around
50,000 copies) and they receive the major share of revenue
from advertisements. According to some journalists, exactly due
to this dominant position: “the marketing agencies [...] direct
the large purchasers of advertising space towards WAZ
editions; the result is [...] additional impoverishing of other
papers.” Only the daily newspaper Vreme is successfully
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competing with WAZ publications, but only because of its
affiliation with the television channel AZ When clients buy
advertising space on A1, they are also offered advertising space
in Vremeat much lower prices as part of the “package.”

Legal framework of  freedom of
expression and freedom of information

The freedom of expression is enshrined in the
Constitution of the Republic of Macedonia as part of the general
freedoms and rights of the citize ns. Specifically, article 16 of the
Constitution guarantees freedom of speech, public address,
public information and the establishment of institutions for
public information. Furthermore, free access to information and
the freedom of reception and tr ansmission of information are
guaranteed.

Broadcasting is regulated by the Broadcasting Law, while
no special law has been adopted for the printed media. The
first Broadcasting Law was adopted in 1997, laying the
groundwork for the new democratic media system. Besides
establishing public service broadcasters, the law endorsed the
work of the private media and made it possible for the first
regulatory body in the broadcasting area to be established.

Article 4 of this law guarantees:
“...the broadcasting activity provides freedom of public
expression of thought, freedom of speech, public address and

public informing [...] free access to information, freedom of
reception and transmission of information”.
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The principles on which broadcasting activity is based,
inter alia, include, according to article 8:

“...accurate and punctual information, openness for free
competition and information on diffe rent political ideas, cultural
and other tendencies and opinions; independence and
autonomy of the broadcasting organisations, [...] preventing
the monopoly on influencing individuals and groups in the
broadcasting organisations; appropriate and impartial
treatment of the political en tities in the programmes”.

The law also had specific provisions (namely articles 32,
33, 34) guaranteeing that the content of a programme shall not
serve the sole purpose of furthering a particular political party
or particular interests; state inst itutions and local administration
shall not influence the creation of programmes and
programmes shall provide truthful, unbiased and professional
coverage of news and events with equal treatment of different
approaches and opinions.

The new Broadcasting Actvity Act was adopted in
November 2005, only partially maintaining the provisions of the
previous law regarding the guarantees of freedom of expression
and general principles on which broadcasting should be based.
Although in the objectives of the law, laid down in article 2, it is
clearly stated that it should “provide freedom of expression in
broadcasting activity,” some experts say that the practice has
already demonstrated a series of shortcomings in terms of
providing concrete mechanisms for the protection of media
independence from different ty pes of political or economic
influence.

In the past few months, the situation has escalated due
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to the fact that the owner of the television channel AZ who
previously did not belong to any political group, established his
own political party, namely the Party for Economic Revival.
Formally, he started actively organizing an election campaign
among part of the electorate, ma inly among farmers. His party
organized protests by farmers in front of government buildings,
and his television channel had extensive media coverage of all
these events. He even personally led the negotiations of some
of the discontented farmers with the Prime Minister. With the
forthcoming parliamentary elections approaching, he intensively
used the television channel for promoting the activities of his
political party and his own image. This problem was on the
agenda at the regulatory authority, but the Broadcasting
Council noted that the Law was not detailed in this respect and
that specific measures cannot be undertaken or sanctions
iImposed against the owner of AZ For example, article 11 does
not specify that not only a politic al party (as a legal entity), but
also the leader of that party (as a natural person) may not
appear as the owner of a broadcaster. Furthermore, the issue
of broadcasting any form of political activity (including paid
political advertising) in the programming of broadcasters
outside of the legally determined period of the election
campaign has not been specifically regulated in the new law. A
special problem is that it seems that the law only partially
provides mechanisms for protection of commercial broadcasters
from other forms of (hidden) in fluence. For example, the law
contains only general provisions, namely in article 68, where it
is stipulated that broadcasting activity, among other things, is
based upon the principles of:

“...openness to diverse politial views and positions;
Objective and unbiased presentaion of events, with equal
treatment of diverse views and opinions, enabling the free
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creation of a public opinion on individual events and issues;
Autonomy, independence and accauntability of broadcasters,
l.e., editors, journalists and other authors involved in the
creation of programmes and editorial policy.”

The problem is that there are no penalty provisions for
not respecting this article, so the Council can only make an
appeal to the media, but not undertake measures.

Media freedom, professionalism and ethics in
practice

When we speak of professionalism in journalism and of
observance of the Code of Conduct of Journalists, it is
necessary to point out the main factors affecting the current
state of journalism as a profession: the socio-economic status
of journalists and the types of in fluence to which the journalists
are exposed on a daily basis. Two separate studies have been
conducted in Macedonia in 2005 by the Network for South East
European Media Professionalizatio, providing clear indicators
of the influence of these factors.

The research about the state of journalism shows that
most journalists are poorly paid and only a few media outlets
(the television channel Te/ma and the dailies Dnevnik, Utrinski
vesnikand Ves) pay full health and pension insurance benefits.
The main reason is that

“...the unfavourable economic environment encourages
most media owners to try to op erate with as few expenses as
possible, i.e., with the fewest possible employees, who are
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generally not compensated properly”.

Types of influence that owners or interest groups have
exerted on the media over the years can be divided in two
categories, namely internal (i.e., by the owner) and external
(i.e., by the political parties, advertisers or other interest
groups). Internal pressures are primarily the result of the
dominant patterns of media ownership. For example, in the
broadcasting sector, the companies or individual owners that
stand behind the largest television channels regularly use them
to promote their commercial or po litical interests. The influence
of media owners, who are also politicians, is most obvious at
election time, when they use their media outlets for political
promotion. Another aspect of their influence is the way they
use television channels to cover controversial stories involving
their financial backers. In principle, they either avoid reporting
on these stories or report in a biased and selective way.

Branko Trickovski, one of the editors of the daily Utrinski
vesnik said that the new political or business bosses of the
country’s media have often proved incompetent: “They do not
invest in media development but in instruments that help them
achieve their political or business interests.”

Katerina Blazevska, editor of Dnevnik admitted that
journalists were often powerless to resist pressures coming
from owners: “They have only a formal choice to leave the
media outlet, because in practice they will have to go to a
similar outlet.”

The external pressure on journalism is mainly noticeable
when media outlets favoured by advertisers avoid publishing or
broadcasting critical pieces or completely shun “problematic”
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stories about those companies. It is difficult to determine

whether this trend is an outcom e of outright economic pressure
or self-censorship. Powerful companies practice more
sophisticated methods of influence, such as organising media
clubs, offering gifts, providing cr edit cards or mobile phones for
journalists. Other types of external influence, like direct

pressures from political parties and other groups are less
evident now than in the past. Media owners, unless they have
strong political affiliations themselves, are often a primary wall

of protection for journalists and editors. Still, some forms of

indirect or hidden political influence remain.

These are the main reasons why even 15 years since the
development of private media and independent journalism we
are experiencing a major ethical crisis in journalism and lack of
professionalism in the media. Despite the fact that the leading
journalistic organisation Association of Journalists of Macedonia
has adopted a Code of Condict applying international
standards, many examples from practice indicate a disrespect
for professional and ethical norms. After a wide public debate,
the Code of Conduct of the Macedonian journalists was adopted
on November 14, 2001, regulating the conduct of journalists in
all sectors. With financial support from Irex-ProMedia, a
number of foreign experts participated in the process of its
development and adoption, as well as in the establishment of
the journalists’ association. Although the Code includes almost
all important issues concerning journalistic ethics and standards
of professional journalism, it is quite short and declarative and
therefore cannot serve as a guide for the conduct of journalists
in practical situations. What is missing are self-regulatory
documents by specific media outlets (statements, declarations,
etc.), which would offer journa lists practical guidelines for
resolving numerous problems they encounter in their everyday
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work. Actually, almost no media outlet has an ethical code of its
own. The only exceptions are the dailies Dnevnik and Utrinski
vesnik whose organisational structures are based on WAZ's
“Model of Cooperation between Publishers and Newsrooms.”

The crisis in Macedonia’s journalism escalated at the
beginning of 2006, when the “Fabrika” affair was revealed to
the public. Suspicions that a group of journalists secretly
worked for a public relations firm, spin-doctoring for
government ministers and other officials, caused an uproar in
Macedonia. The daily newspaper Vreme named several
journalists from various media houses who were working for
the PR firm “Fabrika,” meaning Factory, without the consent of
their newsrooms. An additional factor that has been cited in the
“Fabrika” case is the generally low level of pay in the media,
which some say encourages a clmate of corruption among the
1,000 or so journalists that work in Macedonia. “About 75 per
cent do not receive any regular salaries and payments are
usually minimal,” said Ivan Andreevski of the Association of
Journalists.

Mircela Dzuvalekovska, a former Reuters correspondent
and editor for the Macedonian Information Centre said the
“Fabrika” revelations showed that the Macedonian media had
hit rock bottom: “We cannot go an y lower, as we are already at
the bottom. Journalism and professionalism has never been at
such a low level.”

The Association of Journalists has a poor reputation
among journalists themselves. The main reasons are that this
association in the past few years has not undertaken any
significant activities aimed at promoting professionalism and
standards in journalism. The mere fact that journalism in
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Macedonia is undergoing a deep crisis raises the issue of why
the Association of Journalists acts so passively in this respect.
In response to the different ne gative examples of journalists
affiliated with political struct ures or economic power centres,
the Association has reacted mildly or not at all. For example,
the Association did not react to the non-transparent decision of
the public service broadcaster in 2004 that forced journalists to
look for commercials and sponsas, while the reaction over the
latest “Fabrika” affair went unnoticed.

The Council of Honour is a special body within the
Association, established in April 2001, and charged for
implementing the Code of Condud. It is composed of five
members, bringing together journalists from different media.
Although it has undertaken several activities, in a situation in
which the entire association has a bad reputation, it is not very
influential among journalists. But there are also some objective
reasons for their inertness. The journalists are working
voluntarily and are all professionally engaged in some of the
media outlets. So, they do not have time for any major
engagement in the Council; hence, the body works only upon
received complaints. In principle, complaints can be submitted
by any individual citizen or institution. Judging from the low
number of complaints submitted to the Council of Honour, it
can be concluded that the public does not know much about
the work of this body. There wa s no campaign to raise public
awareness of the Council’s activties, since it has insufficient
funds for its work. Th e Council can not impose sanctions on
journalists in the event that the ethical code has been
breached. Its decisions are communicated to the public only by
some of the media, because the Council has no money for its
work and the media (especially the ones that have breached
the Code) are not always willing to publish its decisions.
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The public remembers the activities of the Council of
Honour during the military crisis in Macedonia in 2001: a
journalist from the television channel Channe/ 5 was
condemned for opening artillery fire in front of the television
cameras; the director of the Macedonian Information Agency
was denounced for presenting his personal comment as
editorial, and so on. In the follo wing years, the decisions of the
Council of Honour did not receive much publicity. Usually they
are not made public, as they are addressed to the media outlets
in question. The Council of Honour has sometimes actually
helped to settle cases (a journalist in Radio Veleswas given his
job back), while some journalists and media outlets have
corrected their behaviour after receiving a warning.

However, the readiness of media and journalists to be
actively involved in the work of this body, as well as the trust in
the power of self-regulation, seems to be low. In this respect,
the chairperson of the Council of Honour, Katerina Blazevska
says: “Not a single colleague, journalist, has knocked on our
door to ask whether we need help and no one offered to work
as a volunteer.” She also notes that many journalists are
hypocritical in that while some of them are not members of the
Association and thus the decisions of the Council of Honour are
not binding for them, when these journalists have a problem
they demand that the Council of Honour resolve their case.
According to Blazevska, journalsts should “show initiative to
rectify the situation in the existing Association, which needs
initiative and engagement.”

Other forms of journalistic self-regulation virtually do not
exist. There is no professional journal to discuss controversial
ethical cases, while debates on ethical and professional issues
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are organised only occasionally.

One positive aspect is that organizations providing
professional training for journalists, such as the Macedonian
Institute for Media, regularly devote attention to ethical issues
in their programs for journalists and reporters. The Institute
also grants an annual award for outstanding journalists and
regularly print publications from its round tables, debates and
other activities.

Defamation and libel

The decriminalization of defamation in Macedonia has
been a hot issue over the past few years. The Criminal Code of
the Republic of Macedonia as of 1996 considered defamation
and libel a criminal offence against one’s honour and
reputation, with imprisonment and fines as penalty measures.
Journalists were also liable for fines and prison sentences of six
months to one year if they pu blished any incorrect information
or insults that damaged the honour and reputation of another
person. A defamation and libel case had to be initiated by a
complaint from the af fected person, not ex officio.

The Association of Journalists has exerted continuous
pressure on Parliament to amend the Criminal Code, arguing
that these provisions are frequently abused and jeopardise
journalism as a profession and asfreedom of expression. It is a
fact that in recent years a large number of criminal defamation
and libel cases have been brought against journalists. The local
non-governmental organisation “All for Fair Trials,” which
directs the project “Trial Observation Against Journalists in
Domestic Courts,” noted that 26 criminal defamation and libel
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charges have been brought up in the period of January-July
2006. A total of 20 journalists and three editors-in-chief were
accused of defamation and only one of insult. The journalists
or editors come from three daily newspapers, two weeklies and
two national television channels. By the end of July 2006, six
cases were concluded in the first instance courts, where three
journalists were fined, whereas one case ended in acquittal,
while three cases were withdrawn by the plaintiff.

Information from journalists and the Association of
Journalists of Macedonia reveals that most defamation and
libel cases brought against journalists are initiated by public
figures (politicians, directors, businessmen, etc.). This leads us
to conclude that journalists most often criticize public figures,
which, in fact, is the main role of journalism in a democratic
society.

In Macedonia there are journalists against whom several
criminal defamation and libel cases have been launched. The
most private complaints, totalling 73, have been made against
Zoran Bozinovski for articles published in several daily and
weekly newspapers. He has beenfound guilty and convicted in
12 verdicts, two of which resulted in six-month prison terms
(or a two-year suspended sentence), while nine have resulted
in fines totalling MKD 436,610 (EUR 7,160).

The initiative for amending the Criminal Code was taken
by the Ministry of Justice at the end of 2003 in order to
harmonise national legislation with European standards and
the recommendations of the Council of Europe. However, the
amendments were passed by the Parliament only in May 2006.
The amendments have abolished incarnation as a punishment
for defamation, except in cases of graver types of defamation
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and libel. Moreover, defamation and libel through the press,
radio, television or other media outlets are no longer classified
as a severe criminal offence. In this respect, the only
exceptions in which defamation and insult are classified as a
severe offence is in cases wren the criminal offence of
defamation has caused grave cansequences to the affected
person or in the case of insult when the person is subject to
mockery due to his belonging to a certain community, ethnic or
racial group, or because of his religious affiliation.

In the case of defamation or libel through a newspaper,
television channel or radio station, the editor-in-chief is liable if
the author of the article is not known, or if the information is
published without the consent of the author, or if there are
some obstacles to prosecuting the author. The editor-in-chief,
l.e., the person assigned as a subditute, is not liable only if he
or she was not aware of any of the previously stated
circumstances.

Such cases can be initiated solely by private complaints.
A person who believes that he or she has been defamed or
insulted can submit private charges in three months since the
day he or she found out about the offence and the offender.
With the amendments to the Criminal Code as of April 2004,
the option for initiating an ex-officio criminal case on
defamation and libel was removed, erasing the provision
according to which if the President of the State was subject to
defamation or libel about his position, the Public Prosecution
takes over the case ex-officio, or upon proposal. Also, a
provision was erased that used to allow ex-officio prosecution
against a person committing defamation or insult against a
state body or its representative, or against an official or
military person regarding with their service or realization of
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their duties. These changes were of great significance for
freedom of expression and for the democratic system in
general, as they restricted the options of the authorities for
hindering public criticism of their work.

With the exception of the crim inal offences classified as
severe types of defamation and libel, only monetary fines can
be levied in all the other cases. There is no legally prescribed
minimum and maximum of the fine foreseen for the offenders
committing defamation and libel. This is a major weakness of
the Criminal Code due to the fact that the levying of high fines
on journalists or media outlets can also affect freedom of
expression. Prior to the 2004 amendments to the Criminal
Code, there was a legal minimum on fines for committing
defamation and libel through the media.

Protection of sources of information

There is no national law protecting journalists from
sanctions for refusing to disclose their sources of information.
Article 16 of the Constitution of the Republic of Macedonia
guarantees the right to protect a source of information in the
mass media. Also, the Broadcastng Activity Act has a special
provision in article 162 stating that “the journalist shall be
entitled to refuse to disclose th e source of the information, i.e.,
the data that may disclose the source.” This protection does
not refer only to the journalists, but also to all other persons
professionally associated with the journalist. Because the law
does not define the circumstances under which the journalist is
obliged to disclose the source of information to the Court, no
penalties are foreseen if a journalist refuses to do that. No
data can be provided on whether and in how many cases
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courts have requested journalists to disclose sources of
information and on what grounds. It seems that courts in
general open the cases taking into consideration the
constitutional provision and international standards.

Access to public sources and
disclosure of classified information

After several initiatives undertaken in the past years by
different non-governmental organisations, in the beginning of
2006, Parliament finally adopted the Free Access to Public
Information Act. Essentially, the law regulates the
circumstances under which the state administration, local
government and other public institutions and facilities are
obliged to provide free access to available public information.
All legal entities and natural persons have an equal right and
access to information, meaning that journalists and media
outlets are not privileged in this respect. The law also ensures
the establishment of a commission to protect the right to
information, charged with monito ring the implementation of the
law’s provisions.

The law also defines the circumstances under which
bodies and institutions can deny access to information or data,
including information or data classified as secret or confidential;
personal data whose disclosure would imply violation of the
protection of personal data; data whose disclosure would
violate the tax procedure; data gathered for or part of a
criminal, misdemeanour or civil lawsuit and whose disclosure
would jeopardise the procedure; information from documents
which are being prepared by the holder of information;
information on environmental pr otection which are not available
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in order to protect the human health; information threatening
the industrial or intellectual rights, etc. The holders of
information are obliged to approve access to such information
only if the public interest outw eighs the consequences of their
being revealed. A civil servant disclosing a protected piece of
information in order to unveil ab use of an official position and
corrupt behaviour or that is in the interest of human health and
environmental protection will be released from responsibility.

Bodies and institutions having public information are
obliged to regularly publish and update the list of available
information. According to the law, they have a duty to inform
the public on all regulations, documents and data related to
their work and the procedure with which this right can be
exercised. A series of fines have been established for bodies
and institutions as well as holders of information if they: refuse
to provide access to public information; do not appoint a liaison
officer responsible for accessing the information; or do not
make, update or publish a list of public information, etc.

The first results of this law are expected this autumn.
The Commission on monitoring the law’s implementation was
established in May 2006 and has already undertaken an array
of activities related to its responsibilities. A list of institutions
holding public information has been published, but their main
activities have yet to be realised. Regarding the meaning of this
law for journalists, the chairman of this Commission, Janko
Nikolovski, said:

This is not a law for the media or the journalists, but |
guess that they will benefit the most. The law creates
elementary conditions for inauguration (I do not say
promotion) of professionalism in Macedonian journalism, which
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in my opinion is the major problem in the field of public
informing. With the op en documents the journalists will have
the facts in their hands, which previously, very often, were
fabricated or assumed.

The Classified Information Act regulates the
unauthorised release, gathering and publishing of information
related to the national security of the state. Article 6 of this law
describes the information treated as classified. In this respect,
information that is subject to cl assification relates to: public
security, defence, foreign affairs, security, intelligence and
counterintelligence activities of the state administration of the
Republic of Macedonia, systems, appliances, projects and plans
of importance to the public security, defence, foreign affairs,
scientific research and techndogical, economic and financial
affairs of importance to th e Republic of Macedonia.

Furthermore, the Criminal Code guarantees the
protection of the personal informat ion of citizens. A fine or one-
year prison term is foreseen for an offender who gathers,
passes on or uses personal infamation about a citizen without
his consent and contrary to the legally defined provisions. If
this offence is committed by an official person, he will be
sentenced to a prison term of three months to one year in
length, while a legal entity will be fined.

The two laws do not specify the rights and obligations of
media outlets regarding the protection of classified information,
nor the protection of personal information. According to the
Classified Information Act, access tothis type of information will
be provided only to those persons who have obtained a security
certificate. In the past three year s, there were no cases against
journalists or media outlets for unauthorized publishing of
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classified information and there is no jurisprudence on this
matter.

Conclusions

At first glimpse it seems peculiar that even 15 years after
the development of private media outlets and independent
journalism we are noting again today that there is an ethics
crisis in journalism and non-professionalism in the work of
media outlets. If we analyse th e existing level of development
and the wider societal context in which media outlets operate,
we can see that there are much deeper reasons for these
problems. They can be located both the on macro and the
micro societal level.

On the macro level, politics still dominates in other
societal spheres, i.e., the media are not free of political and
other types of influence. They are still seen as an instrument
for achieving political, economic and other goals. At the same
time, the market environment is unfavourable for those media
outlets wanting to be independent of any power centres,
financing its work only from commercials. Furthermore, we can
also note the lack of quality undergraduate education for
journalists and of efficient legal mechanisms for the protection
of the autonomy and independence of media outlets, as well as
of self-regulation in journalisti c practice. The Code of Conduct
of journalists includes all international professional and ethical
standards, but does not provide enough guidelines for the
practical work of journalists. Furthermore, few media outlets
have their own self-regulatory documents.

On the micro societal level, we can list reasons
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connected to the status of jour nalism as a profession and the
immediate environment of the jour nalist, i.e. the media outlet
in which he or she functions as an individual. First of all, we
must note the poor socio-economic status of journalists (with
very few exceptions) and the pressure they face in their
working environment (from the edit or, director, owner, external
pressure, etc.).

Numerous analyses and surveysshow that in the area of
broadcasting media, owners use their own outlets to promote
their own businesses, and those affiliated to certain political
parties use media outlets for the promotion of their political
goals. It is interesting that they have no intention of hiding this
practice, but rather in many articles they openly say it is
“natural” for an owner to interfer e in the editorial policy of his
media outlet or for the media outl et to be inclined to a certain
political orientation.

Therefore, it seems that the developments in the
broadcasting area in Macedonia are similar to the situation in
the other countries in South Eastern Europe. The commercial
media have disentangled themseves from structures of the
state; however, they still remain strongly influenced by political
parties and local ventures. In a situation in which journalism is
undergoing a professional and ethical crisis (the latest “Fabrika”
affair is a prime example), the inev itable question is raised as to
the direction in which the media sector in Macedonia is
heading. Some journalists are concerned about the decline of
professional standards and the perspective of independent
journalism in cases when “bosses” tailor the editorial policy of
their own media outlet. No one believes in self-regulation,
because although the Code of Conduct exists, it obviously is not
implemented.
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At a recently-held roundtable regarding the coverage of
forthcoming parliamentary elections, some journalists voiced
their concerns publicly, raising the question:

...how to cover the elections in an objective, unbiased
and balanced way, if one knows that behind every large
television channel is a political party and even the editor-in-
chief cannot decide on the way of reporting.

Of special concern is the fact that there is confusion
among the public regarding the basic standards of
independence of private media, because some theses imply:

...the influence of media owners is not of much concern,
if there is a balance in the overall media landscape, because
they (media outlets) belong to different political options.

It seems that journalists are right in asking the question
as to whether journalism that is “protected” by media owners
with strong political ambitions and powerful backgrounds to
criticise the government is an independent and professional
journalism? With the current distri bution of forces in the media
system, perhaps it is good that the “boss” protects the
journalist so he can criticize the government, until the very
moment when the “boss” himself becomes involved in politics.
Then, most probably, journalists will have only one possible
choice: either to change their boss or their profession.
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Recommendations

(1)

(2)

3)

(4)

()

(6)

It is very important for journa lists to find the strength and
courage to get out of the curre nt professional and ethical
crisis. Support from foreign experts, and financial support
for the projects is required in order to reform the
Association of Journalists and to amend and expand the
existing Code of Condud and its application.

One of the essential prerequisites is to establish a strong
and independent self-regulatory body, such as the Press
Council with the participation of all stakeholders:
publishers, journalists, and citizens/the public.

The principle of self-regulation should be widely affirmed
and initiated in media outlets, which should adopt
declarations and other documents obliging owners not to
interfere  with editorial policy. Even though such
declarations are “only on paper,” they are nevertheless very
important for raising the awareness of owners, managerial
structures and editors, as well as journalists about these
principles.

Assistance is also necessaryfor trade union organisation.
There is no independent journalists’ trade union; instead,
journalists are part of a broader trade union branch, the
GIFIH (Trade wunion of graphical, informative, film,
publishing activities and paper production of Republic of
Macedonia). This is important because if the socio-
economic status of journalists is not improved, they cannot
be expected to feel secure in pursuing their profession.
Further education should be provided for journalists, both
in professional education institutions and in the form of in-
house training in the media outlets.

The state should make efforts to improve education for
journalists. The Journalism Studies program within the Law
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(7)

(8)

Faculty lacks a teaching staff, appropriate equipment,
literature, etc.

Although the changes to the Criminal Code have abolished
prison sentences for defamation and libel, these offences
should be fully decriminalised, i.e. they should be regulated
with civil law. Special attention should be paid to reducing
the fines in order not to af fect freedom of expression.

The implementation of the Free Access to Public
Information Act is of exceptional importance for pursuing
the journalistic profession. It is very important to raise the
awareness of both the public and journalists about the
rights deriving from this law.

The Commission on monitoring the law’s implementation
was established in May 2006 and has already undertaken
an array of activities related to its responsibilities. A list of
institutions holding public information has been published,
but their main activities are yet to be realised.
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Moldova

By Olivia Pirtac

|. GENERAL CONTEXT
Recent History

Historically, the territory of the Republic of Moldova (also
known as Bessarabia) was a pat of Romania. In 1812 this
territory began to be controlled by Russia. With the collapse of
the Russian and Habsburg empres in World War |, Romania
gained back Bessarabia in 1918.In 1940, Romania was forced to
concede Bessarabia to the USSR,as stipulated by a secret
protocol of the Molotov—Ribbentrop Pact of 1939. In the Soviet
period the Cyrillic alphabet was imposed and attempts were
made to differentiate a “Moldovan” language from Romanian.
Large numbers of Russian and Ukrainian settlers arrived,
especially in the capital, Chi indu.

Moldova gained its independencein 1991 with the breakup
of the USSR. The period of “national awakening” (1989-1991) was
accompanied by a renewed emphasis on the Moldovan language,
which is virtually indistinguishable from Romanian, and the re-
introduction of the Latin version of the Romanian alphabet in place
of the Soviet-enforced Cyrillic version. In Transdniestria (in the
East) and Gagauzia (in the South), the possibility of re-
unification with Romania (mooted during the early years of
independence), fuelled calls for autonomy and/or separation of
these regions from the rest of Moldova. Both regions declared
independence, in August and September 1990 respectively.
While the Gagauz conflict was defused by the granting of local
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autonomy in 1994, the more problematic situation was in
Transdniestria, which has high concentrations of Russians and
Ukrainians. In the ensuing conflict, approximately 1,000 people
were Kkilled. The presence of Russian troops prevented
Transdniestria from succumbing to Moldovan forces. Since the
ceasefire negotiated in July 1992, Transdniestria has been de
facto independent (although not intern ationally recognised), with
the Transdniestrian authorities remaining in control of the
territory of the ‘Transdniestrian Republic of Moldova.” Officially,
Moldova does not recognise Transdniestria and Transdniestrians
are eligible to vote in Moldovan general elections. At the Istanbul
Organization for Security and Co-operation in Europe (OSCE)
Summit of 1999, Russia committed itself to destroying its
military equipment in Transdniestria and to withdrawing its
forces from the region by the end of 2002. This commitment
was not adhered to and, after le ngthy and complex negotiations,
the deadline was extended to December 2003 at the OSCE
‘Ministerial’ in Portugal. But Russia has still not respected its
obligations. The attitude of th e Transdniestrian authorities is
reflected in the virtual absence of proper legal practice, allowing
the authorities great leeway to take arbitrary measures. The
situation is also characterised by dependency on Russia: there
are still Russian forces in Transdniestria, and the region is
dependent on Russia for trade and energy supplies. The
European Court of Human Rights (ECHR) concluded in July 2004
that the Transdniestrian republic “remained under the effective
authority, or at the very least under the decisive influence, of
Russia, and in any event that it survived by virtue of the military,
economic, financial, and political support that Russia gave it.”
Russia has also tried to support Transdniestria while increasing
pressure on Moldova. On varbus occasions, Russia stopped
Moldovan exports of meat, vegetables, and wine to Russia and
raised gas prices in 2006.
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Political Background

In 2000 the Moldovan Parliament passed a decree
declaring Moldova a parfiamentary republic, with the presidency
henceforth to be decided not by popular vote, but by
parliamentary vote. As Parliament falled three times fo elect a
new President, Petru Lucinschi (the President) dissolved
Parliament and called new parfiamentary elections. In the
February 2001 parfiamentary elections, certified by international
observers as free and fair, the Communists gained 71 of
Parliament’s 101 seats and so were able to elect as President
their leader, Viadimir Voronin. Since the Party of Moldovan
Communists (PCM) came into paver in 2001, Moldovan politics
have been marked by increasing centralisation and a tendency
toward soft authoritarianism. Despite the fact that Moldova is a
parliamentary democracy, the country’s president, Viadimir
Voronin, has been the dominant figure in politics since 2001. The
government manipulates rather than violates the existing
democratic framework, achieving a certain amount of stability
through co-optation of import ant Ssocietal, political, and
economic actors rather than coercion or outright abuses of
human rights. The most obvious attempts to centralize power
have been traditionally reversed under pressure from the
European Union (EU), the United States, OSCE, and the Council
of Europe. Virtually all political actors in Moldova publicly support
democracy and EU integration as the best route to stability and
prosperity. The elections on March 6, 2005, created the basis for
strengthening  Moldovan  democracy  while — maintaining
governmental stability and economic growth. Despite the victory
of the PCM, a new political consensus between the government
and the opposition has emerged. The parliamentary parties also
launched a political partnership for European integration with a
declaration that stated:
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further development of the Republic of Moldova can be ensured
only through the consistent and irreversible promotion of the
Strategic course toward European integration, peaceful and
democratic resolution of the Trandsniestrian problem, effective
functioning of democratic institut ions, and ensuring of national
minorities’ rights.

To ensure the re-election of President Voronin, the PCM
made an alliance with the three opposition parties, namely the
Christian Democratic People’s Pay (CDPP), the Social-Liberal
Party (SLP), and the Democratic Party (DP). As part of an
agreement with the opposition, Voronin agreed to a set of ten
measures to ensure the Independence of the media, the
independence of the judiciary, decentralization of local
government, greater parliamentary oversight of law enforcement
agencies, reform of the electoral authorities, reform of the
Communist Party, and his resgnation as Communist Party
chairman. Some of the measures have been partly implemented.
For example, legislative sessiors are now broadcast live, and
deliberations are posted verbatim on Parliament’s website. The
government has renounced ownership of its two official
newspapers (Moldova Suverana /n Romanian and Nezavisimaia
Moldova /n Russian), but their editorial policies remain strongly
pro-governmental.

Population

Moldova currently has a population of around 3,4 million
(according to the 2004 census and not counting the population
of the Transdniestria region, which is not controlled by the
Moldovan authorities). Romanian-speaking Moldovans make up
75.8 per cent of the population (w e should also add to this the
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2.2 per cent of the population that call themselves Romanians).
Other large minorities are Ukrainians (8.4 percent) and Russians
(5.9 percent). The remainder is made up mainly by Gagauz (4.4
per cent), Bulgarians (1.9 per cent), Jews, Roma and others
(less than 1.0 per cent). Regarding the confessional structure of
the population, 93.3 per cent of the population are Orthodox
Christians.

Economic conditions

The collapse of the Soviet Union affected Moldova’'s
economy deeply. The early years of independence were
characterised by initial bursts of capitalist reform accompanied
by declining standards of living, widespread poverty, rising crime
and hyperinflation. Unemployment and significant migration of
the population abroad is a serious and widespread problem. The
Moldovan economy remains largel tied to the Commonwealth of
Independent States (CIS) and particularly Russia, with the
majority of exports going there, making Moldova vulnerable to
pressures (especially political-maivated pressures) from Russia
and fluctuations in the Russian economy. Foreign investment is
welcome in Moldova but hindered in practice by complex
regulations, onerous taxation and corruption. The “black market”
economy plays a large role in the national economy, providing a
significant proportion of income.

Media landscape

Moldovan law guarantees the right to freedom of
expression and access to informaion, prohibiting censorship in
the media. Political pressures on the media are frequent in
Moldova, but the main bottleneck hindering the development of
independent media is the lack of financial means. Most media
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outlets are dependent on political or economic sponsors, and
interference with editorial policy by owners is widespread.
Revenues from advertisments and newspaper circulation are
very small. The majority of print outlets are financed directly or
indirectly by various political party sources and act as
mouthpieces for particular sectional interests. Generally there is
a large number of newspapers (more than 60), news agencies
(around ten), radio stations and television channels. According
to data by the Broadcasting Coordinating Council in March-April
2006 in Moldova there were 38 television channels, 45 radio
stations, 149 cable operators and nine operators in MMDS
system. The broadcast media are the most important means of
communication, as they are relied upon as the number one
source of information for the vast majority of the population.

Unfortunately, the great majority of channels re-broadcast
Russian channels. This is becaus of the limited possibilities for

local production and the knowledge of the Russian language by
the whole population. In the print press, there is an almost equal
number of Russian-language newspapers and Romanian-
language newspapers. The Russan-language media receive a
disproportionate share of advertising revenue in comparison to
the Romanian-language press. Hence, Russian-language
newspapers, unlike the Romanian-language media, can be
financially self-sustaining. The average purchasing power of the
population is very low, so usually newspapers are sold at lower
prices than the production costs. Other factors, such as fees for
the distribution of the newspapers, also contribute to the
unreliability of the position of Moldovan newspapers. This
inevitable deficit has to be covered by subsidies from the State,
political parties or other sponsors, or by foreign donors. A
number of local newspapers, as well as local radio stations and
television channels, are funded by the local authorities, who
exercise extensive control over these outlets, virtually deciding
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on the appointment of managing boards and dismissing
journalists who do not faithful ly reflect the views of the
establishment. Among other pressing problems is a lack of
tolerance of criticism by the authorities, who punish dissenting
voices with defamation suits, tax inspections and other direct or
indirect means. News, to a greater or lesser extent, is filtered by
the authorities; information of clear public interest might be
omitted, or presented in overtly negative or positive terms. The
authorities enjoy extensive positive coverage.

The level of training in journalism is not of the highest
quality; the system of education is old-fashioned and Soviet-
style, with little emphasis on pr actical training. In recent years,
however, non-governmental organisations have helped
considerably in improving the professional level of journalists
and the level of training in jour nalism. The state of investigative
journalism continues to be a precarious one in the Republic of
Moldova. Journalists who carry out investigations do not benefit
either from legal guarantees and facilities, nor from any support
offered by law enforcement bodies. The fact that the law
enforcement bodies do not react to the disclosures published in
the press is also a sign of alarm. Journalists are also the target
of different kinds of intimidation , including civil proceedings and
various threats. In conclusion, even though Moldovan legislation
provides for certain guarantees, in practice the mass media find
themselves caught between political pressures and economic
difficulties.
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Il. OVERVIEW OF THE MEDIA LAW
ENVIRONMENT

The Media Law environment

Moldova is bound by a number of important international
human rights treaties that uphold the right to freedom of
expression, including the European Conventon on Human Rights
and Fundamental Freedoms (ECHR), which came into force in
Moldova on September 12, 1997, and the International Covenant
on Civil and Political Rights, in force in Moldova from April 26,
1993. Moldova is also a partidpating state in OSCE. The
Constitution of the Republic of Moldova of July 1994 guarantees
freedom of opinion and expression (Article 32) and also the right
of access to information (Article 34). Some aspects of Articles 32
and 34 of the Moldovan Constitution are not totally harmonized
with European standards; for example, Article 32(3) of the
Constitution limits the freedom of expression proclaimed in
Article 32(1) by forbidding /nter alia “actions aimed at denying or
slandering the state or the people” and “instigation to sedition
[...] or other actions threatening constitutional order.” Article
34(4) states: “The state and priv ate media are obliged to ensure
that correct information reaches public opinion.” Even if these
provisions generally were not used in practice against the media,
media experts argue that the respective stipulations should be
removed. It is true that it is provided in Article 4 that the
Constitution is to be interprete d and implemented in accordance
with the human rights treaties to which Moldova has adhered
and that, in case of conflict, international law should have
precedence over domestic law. These general themes are
reinforced in the Moldovan Press Law, adopted by Parliament on
October 26, 1994. On October 3, 1995, Parliament adopted the
Television and Radio Act, which stipulated general mechanisms
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for the establishment of independent broadcasters. The basic
constitutional provisions on freedom of expression are again
reflected in the both laws. On July 26, 2002, the National Public
Institution of the Audio-visual Company 7eleradio-Moldova Act
(NPIA Act) was also adopted, which was the basis for the legal
transformation of the state tele vision into a public service
broadcaster. However, political control over the public audio-
visual company is still evident at the present time. Currently the
Parliament of the Republic of Moldova is working on a new draft
law (the Audio-Visual Code), which would modify all audio-visual
legislation. Although there are a number of articles in the
Criminal Code (CC) that deal directy or indirectly with limitations
on freedom of expression, one positive feature is the
decriminalization of calumny and insult. However, Article 16 of
the Civil Code has repeatedly beenused by different individuals
to sue media outlets in courts for defamation.

The Television and Radio Act set up a Co-ordinating
Audio-Visual Council (the Council), which has two main
functions: regulating the functioning of broadcasting (through
the allocation of licences) and ensuring that broadcast media
respect the Television and Radio Act. Unfortunately, in the past
the activity of the Council was non-transparent and seriously
affected by political and sometimes commercial interference in
its operations. The Television and Radio Act was often
misapplied and abused, primarily due to the law’s inherent
weaknesses and the interference by public authorities in the
regulation of broadcasting. Among the main problems were the
provisions regarding the appointment of the Council members,
which did not guarantee its independence from the authorities,
despite the provision of Article 14 that the Council should be an
“independent body.” The Council is comprised of nine members,
three of which were appointed by Parliament, three by the
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President of Moldova and three by the government. Beginning in
2001, the members were effectively appointed by the
Parliamentary majority (since 2001 the Communist Party) and
the President (the Communist Party leader). We hope things will
change when new audiovisual legislation is adopted.
Unfortunately the new draft Audiovisual Code, adopted on its
first reading by the Parliament on April 6, 2006, was seriously
criticised for these flaws by the Moldovan civil society and the
experts of the Council of Europe, OSCEand Article 19.

Article 6 of the Press Law requires periodicals and news
agencies to be registered by the Ministry of Justice (or as
entreprises according to other laws) and makes it illegal for them
to operate without registration. Even though the Press Law is
very broad and does not specify the procedure and the
necessary documents for registration, only one complaint
referring to illegal behavior of th e Ministry has been made public
in the media, probably because of political reasons (the Social-
Democratic Party complained that the Ministry of Justice did not
register its publication Soc/usfor four months). The Ministry of
Justice registered the publication in two days after the party
disseminated its complaint in the press (February 24, 2005).

The market entry and tax stru ctures for media outlets are
comparable to other industries. There are no particular
disadvantages for the media industry. At the same time, there is
no strategy that would help the development of media outlets.
The institution of public subsidies is not fairly or normally
developed. Only state media (public service broadcasters and
media connected to local authorities) receive public subsidies.
There is no contest and criteria that would offer the possibility
for private media to obtain public money.
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Both the Press Law and the Television and Radio Act
contain articles restricting the ownership of Moldovan media
outlets by foreigner citizens. Article 5(3) of the Press Law restricts
the right of foreigners to establis h a media outlet by stating that
foreign persons can act as co-founders of a media outlet only if
they own at most 49 percent of its capital. In addition, Article
8(6) establishes that only citizens of Moldova can be editors of a
periodical and heads of press agencies. Concerning
broadcasting, Article 5(2) prohibits foreign persons from
establishing a media outlet, with the exception of when they do
so with Moldovan citizens through a joint venture. Regarding
Moldovan citizens or companies, the Press Law does not specify
any limitations, but article 5 of the Television and Radio Act
stipulates that a legal or natural person cannot have more than
50 percent of the joint stock in one audiovisual company and not
more than 20 percent of the jo int stock in other audiovisual
companies. Generally, in Moldovathere is no real transparency
of media ownership. In Moldovan society there are many rumors
about the real owners of various outlets, since ownership is not
enough open. Practically, there has been neither research nor
serious debate on this matter. This situation motivates the
relatively reduced credibility of journalists in Moldovan society.
This problem has to be considered more seriosly both by
journalists and by media-related non-governmental
organisations.

The media legislation in Moldova is in a process of
continual improvement. Even if still there are a number of rules
not harmonised with accepted European norms, it is generally
the case that legislation is not the main obstacle to media
freedom, but rather some administrative practices or pressures
and difficult economical realities. The national public service
broadcaster remains biased in favour of the authorities and,
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given the quality of its programmes, is not a truly public
institution. As regards the print press, few of Moldova’'s
newspapers can be seen as tuly independent, since in the
current market it is very difficult for them to be financially viable.
The advertising market is limited and the purchasing power of
the population is low, especially in rural areas. Also, there are
media outlets financed by local authorities, which at a regional
level places the independent media at a disadvantage, as this
does not allow for fair market co mpetition. Among the journalists
who are employed by the public service broadcaster and the
media of local athorities, self-censorship is the predominant
practice: engaging in independent jo urnalism would result in losing
one’s job. The same is true of the majority of private media
outlets, which are in fact controll ed by different political parties.
Despite the constitutional guarantees on the right to free
expression, in practice the authorities often put pressure on the
media through financial and other means, including defamation
suits.

lIl. SELF-REGULATION OF THE MEDIA
General aspects

The first private media outlets (newspapers, television
and radio companies) and the issue of setting up some means of
guaranteeing their fully responsible functioning appeared after
the breakdown of the Soviet Union and the assertion of the
Republic of Moldova as an irdependent and sovereign state.

Unfortunately, starting from when the Republic of
Moldova declared its independence and continuing to the
present day, juridical regulations have played a predominant role
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during the process of creation of some mechanisms for
prevention of irresponsible activity by the media.

The first tool of self-regulat ion in the media field, namely
the Code of Professional Ethics of the Journalists (hereafter
referred to as the Journalists’ Code), appeared too late, i.e. five
years after the moment the Press Law was passed (1994).

Another tool of regulation in the media field is 7he
Producer’s Code of Principles, Standards and Recommendations
of the National Public Institution of Audio-Visual Company
Teleradio-Moldova (adopted on the 30th of December 2005,
hereafter referred to as the NPIA Code), which appeared ten
years after the Television and Radio Act was adopted (1995) and
three years after the passing of th e National Public Institution of
the Audio-Visual and the Company Teleradio-Moldova Act
(2002).

Other mechanisms of self-regulation include the
monotoring conducted by non-governmental organisations and
critical analyses made by media experts, which are published in
newspapers and specialised pmt or on-line publications.
However, there is no special forum to discuss ethical cases and
issues on a regular basis. In Moldova there are no media outlets
that would have an ombudsman. However, “media ethics” is a
compulsory course in all faculties of journalism. Also, NGOs
(every year) and authorities (sometimes) give awards to the best
journalists, promoting quality journalism in this way.

The small market of advertisers in the Republic of
Moldova, as well as various poltical, financial, and career
interests on the part of managers of the broadcast media
contributed to the lack of concern for self-regulation.
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Self-regulation in the Republic of Moldova had (almost) no
social impact. The norms of professional ethics, imposed via self-
regulation tools, focused mainly on rights and liabilities, which is
why the need for self-r egulation in the Republic of Moldova was
associated only with the tendency to set up some mechanisms
for prevention of irresponsible activity by the media.

Finally, a majority of journalists adopted a sceptical
position towards the need for serious activity in this area. The
last conclusion feeds on a seres of other factors, such as
frequent defamation lawsuits, the ‘defamed heroes’ of which
were politicians, high ranking civil servants, and magistrates
(including judges), as well as adjustments and frequent attempts
(even more numerous) to modify media legislation, etc.

Currently the attitude towards the issue of self-regulation,
unfortunately, can be featured as a domain, the study of which,
from the cognitive point of view, is useful for one’s career, but
useless in practical activity. Such an attitude can be explained,
first of all, by the existing de ficiencies in the area of self-
regulation in the Republic of Moldova. We believe that the
following two issues constitute the main deficiencies:

f The declarative and abstract character of the regulations
from the self-regulation tools. The majority of the norms are
similar to the norms from acting legislation and offer neither
supplementary informative support nor the mechanisms
needed by journalists for solving some frequently confronted
problems.

f Awareness of the self-regulation targets. Up to now the self-
regulation tools in the Republic of Moldova have been mainly
regarded as a means to set up some guarantee for the
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responsible functioning of the media. From this perspective
the self-regulation tools were associated with a
supplementary repression mechanism. For the future we
need to promote a new vision of the goals of the self-
regulation mechanism, which will also include the self-control
issue.

The Code of Professional Ethics of the
Journalists from the Republic of Moldova

The provisions of article 20 paragraph (4) of the Press
Law established expressly journalists’ right to set up self-
regulation tools: “(4) The duties of the journalist ensue from the
legislation in force, from the present law and professional
ethics.” In spite of the fact that it is an ambiguous and
dangerous stipulation that distorts the core sense of the self-
regulation tools and mechanism, this norm was not seriously
criticised. The lack of such criticism is due to the (in)efficiency of
the self-regulation tools in the Republic of Moldova. More than
that, page 20 of the Journalist's Code asserted:

The present Code of ethica principles may serve as
argumentative basis in cases revewed in law bodies and other
bodies, in any litigation which involves the journalist himself or
the product of his professional activity.

On May 4, 1999, the Extraordinary Congress of the Union
of Journalists in Moldova adopted the Journalist's Code and
launched an appeal to all journalists’ associations to countersign
the document. On the May 26, 1999, the document was signed

! The English translation of the Code can be found at the following address:
http://www.ijc.md/en/bulletin/1999jun/09.html
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by 11 more professional associations, and in this way it was
recognised at the national level.

The Journalist’'s Code was conceived for and addressed to
all media outlets and journalists, including the print press and
the broadcast media, both state and private outlets, and can
also be applied to online journalists. The goal was to harmonise
media activity with social norms and values. The political, social
and professional environment in the country at that moment (for
instance, a considerable number of journalists worked for the
state media) and the lack of traditio ns in this field resulted in the
fact that the regulations which would have established efficient
tools and mechanisms to reach the intended goal were not
included in the Journalist's Code.

The Journalist's Code was elalorated on the basis of the
Resolution of the Parliamentary Assembly of the Council of
Europe 1003 (1993) on Ethical Norms of Journalism (hereafter
referred to as the Resolution), mainly reflecting its content and
structure, and the International Federation of Journalists’
principles of behaviour. The Journalists Code comprises 22
points. Subsequently, the code has not been modified.

The main differences between the content of the
Journalist’'s Codeand the Resolutionare as follows:

1. A distinction is made between “information and opinion” in
the Journalist's Code (p. 4). The authors of this document
obviously meant to follow the prin ciple set up in p. 3. of the
Resolution concerning the difference between facts and
opinions. However, this mistake in translation has not been
corrected to date;
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2. The corporate character of the media was not reflected
(pp.10 and 32 of the Resolution). The operation and
efficiency of the Journalist's Code was not based on the free
initiative and voluntary behaviour of the main media
stakeholders, namely (a) the owners and administrators of
the means of mass communication, (b) the journalists and (c)
the public.

The representation and the frequency of utilisation in the
Journalist's Code of the terms by means of which the above-
mentioned stakeholders are designated constitute an example of
this fact:

x the media owner and the administrator (public authority,
private sector, government, state administration bodies,
economic structure) - six times,

x the journalists - 42 times,

x the public (citizen, person, individual person, society) - ten
times.

At the same time, we should mention article 8 paragraphs
(1)—(5), (7) and (8), article 9, article 10 paragraphs (1)—(2),
article 11, article 16 paragraph (1), article 20 paragraph (1)
letter g) and h) from the Press Law, where the most important
juridical liaisons between the owner (“founder,” “co-founders”),
administrator of the media outlet (“editor-in-chief” or “editor,”
“manager of the [pre ss] agency”) and journalists working for
periodicals and press agencies ae asserted. In compliance with
the provisions of the above-mentioned law, the juridical
relationships between the owner, the administrator and the
journalists are regulated by (a) the acting legislation, (b) the
statute of the periodicals or press agency, which are adopted by
the general assembly of the editorial or press agency staff and
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approved by the owner, and (c) the bilateral contract concluded
between the founder and the editor ial body of the periodicals or
press agency. The Press Law envages the appointment of an
administrator (who can be even the founder) according to the
conditions set up in the acting legislation and the statute of the
corresponding periodicals or press agency. According to the
Press Law, the periodicals ard press agencies, within the
framework of the juridical liaison with the owner, benefit from
the right to develop their activity on the basis of professional
autonomy. This mechanism, set up by the Press Law and
pursuing the aim of establishing equilibrium between the three
media stakeholders, could also be used for the establishment of
a functional and efficient character of the Journalist's Code.
Unfortunately, the mechanism from the Press Law was never
functional: in an absolute majority of cases the statutes of
periodicals and press agencies ae adopted in the form in which
they are presented by the owner or administrator, while many
journalists had never heard about bilateral contracts.

3 The principle of the transparency of ownership in media also
was not reflected (p. 12. from th e Resolution). It is hard to
understand the negligent attitude of the persons who
continuously fight for access to information towards the
transparency of ownership and management in their own
field of activity. Unfortunately, at present the public in the
Republic of Moldova is informed of media ownership via the
following wording: Founder of the newspaper (press agency,
radio, television) - “X” Ltd.

The establishment of a monitoring body for the

implementation of the norms of professional ethics was
envisaged in point 21 of the Journalist's Code: the National
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Council of Professional Ethics ofJournalists (hereafter referred to
as the NCE).

In the last section of the Re solution, entitled “Ethics and
Self-Regulation in Journalism,” the self-regulation mechanisms
and the activity of the media’s self-regulation bodies are
examined in direct connection with the transparency of the
journalist's activity, the citizen’s right to have access to
information concerning the jour nalists work and to create
his/her own opinion on it, and the improvement of the way
journalistic activity is undertake n. Unfortunately, in the Republic
of Moldova no clear concept was created that could serve as the
basis for the constitution and activity of some of the self-
regulation bodies with the view to reach these desired aims.

The adoption of the Journalist's Code did not mean the
establishment of a more or less detailed mechanism for the
functioning of the self-regulation bodies. In the Journalist's Code
one can find only the appointment of famous journalist as
members of the NCE by the Congress of the Union of Journalists
from Moldova and the NCE's obligation to develop its activity
according to its own regulations. In order for the NCE to be
recognized by all journalists, the Journalist's Code provides for
the countersigning of the NCE Regulation by all the
representatives of all media organisations from the Republic of
Moldova.

In order to establish transparency in journalistic activity
and to enhance journalists’ credibility, point 37 in the Resolution
provides for the need to create some mechanisms or larger
representative bodies made up of editors, journalists, media user
associations, academic experts and judges. In Moldova, in
compliance with the provisions of the Journalist's Code, only
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famous representatives of the profession can become members
of the NCE.

To enhance the NCE’s credibiliy vis-a-vis the public, the
Journalists Code also implies the elaboration and
implementation of a mechanism that would allow for the
involvement of the representatives of some other professions
(such as teachers, sociologists, lavyers, political scientists, etc.)
and social categories (representatives of national minorities,
etc.) in the NCE'’s activity.

The NCE Regulation was adoped on December 8, 1994,
within the framework of the Union of Journalists from Moldova
(hereafter referred to as the UJM), that is, before the approval
of the Journalist's Code. After its approval it was amended with
the view of establishing the NCE’s independence with respect to
the UJM (the Journalist's Code being a document that other
professional organisations adhereto, as well), although the NCE
is still required to submit reports to the UIJM. The need to modify
the Regulation was not felt. The NCE is stipulated in the
Regulation as a consultative body (articles 1 and 2), aimed at
the promotion of the principles of professional ethics in the
media field. The NCE's activity is relevant to all media
organisations that have adhered to it.

The number of the NCE membersis not determined in the
Regulation. At the moment, the NCE is composed of eight
persons who have been appointed by the UJM Congress (2004).

The NCE’s activity requiresthe presence of the quorum

during the session (article 2), which at the time turned out to be
a serious problem (due to the lack of financing for this activity).
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According to the provisions of the Regulation (article 2),
the NCE is obliged to carry out an analysis of any written request
concerning the violation of a jour nalist’s rights and freedoms or
those of other persons, referred to by journalists. According to
the Regulation, it is not mandatory for the NCE to make a
decision concerning the examined issues. According to the
provisions, the NCE must approve, via the voting of its members,
the detailed examination of issues considered. The NCE
Regulation does not comprise restrictive provisions concerning
the persons who could bring complaints before the NCE or
regarding the NCE’s right to self-information. The NCE is
responsible for informing the public about its decisions
concerning administrative or political pressures on media or
journalists.

Beginning in the years between 2001-2004, NCE
members tried to set up a mechanism to monitor the press, but
this tentative effort failed. During the above-mentioned period of
time different requests concerning violation by journalists of the
norms of professional ethics were examined many times. Drafts
of statements on the observance of the norms of professional
ethics within the framework of some media outlets were also
considered and approved.

During the time, the NCE examined a series of cases
regarding the violation of the norms of professional ethics
committed by journalists, but in only two cases out of all those
examined did the NCE make a decision expressing total
disapproval of the journalists’ activity. The NCE during its period
of activity also had to solve many other issues, including the
submission of some opinions to courts of law, the adoption and
dissemination of certain statements, elaboration of a series of
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adjustments to the Journalists Code (the elimination of
contradictions), etc.

However, at present the public associates the activity of
the NCE with a few notable decisions in which the NCE, as strich
sanction against the offending journalists, recommended that
the Standing Committee of the UJM exclude two journalists from
membership in this organisation (UJM): the first case was in
1999, when the editor-in-chief of an important state newspaper
was accused of seriously altering facts in his articles, and the
second case in 2003, when the president of the public service
broadcaster (who was also the author of an analytical television
programme) was accused of violating the right to privacy of two
journalists from a newspaper and of defaming them for political
reasons (the case occurred during an electoral campaign and
was intended to discreditate an electoral candidate). Without
making an assertion of a causal link between the NCE decisions
and the subsequent actions taken by the journalists in question,
we would like to mention the fact that after the publishing of the
above-stated decisions these journalists abandoned their
profession.

Unfortunately, the NCE did not contribute by its activity,
directly or indirectly, to the elab oration of certain norms of self-
regulation nor to the improvement of the existing ones. Since
the goal of the NCE’s contribution was the elaboration or
explanation of journalists’ professional rights and liabilities in the
context of social, moral and professional values, such an aim
could become a tool to raise the prestige of self-regulation
bodies in general, and that of the NCE especially. The efficient
activity of some of the non-gove rnmental organisations from the
Republic of Moldova attempting to adjust the provisions of
national legislation to concur with European standards does not
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cover the whole range of problems that could be solved within
the framework of the self-regulation bodies.

The realisation of this task could also contribute to civil
society’s encouragement of self-regulation of the activity of the
media in other domains, too, which at the moment are regulated
only by the state. In this way, the public and professional
interest towards self-regulation could increase as an altenative
to abstract and incomplete juridical regulations.

Another domain of real interest that could be pursued by
the self-regulation bodies would be involvement in the approval
of drafts of laws and other ju ridical deeds. Until now the NCE
has not been active in this field.

We think that the process of improving the efficiency of
self-regulation bodies in the futu re also demands the elaboration
of some provisions within the framework of the NCE that would
ensure a balance between media administrators (owners,
editors-in-chief, managers of press agencies, electronic media)
and journalists. At the moment such provisions do not exist in
the Journalist’s Code.

For the Republic of Moldova, the lack of a dialogue
between the above-mentioned media stakeholders is obvious.
We think that the ine fficiency of the self-regulation tools in the
Republic of Moldova is due to the non-involvement of the self-
regulation bodies in the establishment and maintenance of such
a dialogue. The NCE slould contribute to the determination of
the journalists’ work, as well as the social and professional
conditions that would make possible the realisation of the norms
of professional ethics wunder normal conditions. Otherwise, the
self-regulation tools will remain simple good-will public
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statements by journalists. There is a need for a co-operation
between all participants in media activities; the self-regulation

bodies must play their own role in this process. Also we would
like to recall in this context that provisions exist within the Press
Law concerning the statute of periodicals or press agencies and
bilateral contracts; the NCE could get involved in the process of
their elaboration and adoption. Unfortunately, the NCE has paid
no attention to any of these issues.

The efficiency of the self-regulation tools and mechanisms
has a direct link with public opinion, and that is why the
population should be informed about such regulation. Within the
framework of this process the falsehoods, errors and perhaps
even the lack of professionalism committed by the media are
tracked and denounced. Informing the public concerning the
observance and non-observance of the norms of professional
ethics brings into play one of the most efficient and influential
tools in the self-regulation domain: public opinion. Today the
NCE is practically absent in this domain.

At the moment, the process of informing the public
concerning the norms and values of professional self-regulation
and their observance by journalists in the Republic of Moldova is
carried out by journalists at individual level. Important
newspapers are involved in this kind of self-regulation, some of
them even have special columns dedicated to this topic (e.g.,
the Teleobservato). The materials that are published within
such self-regulation frameworks very often do not even try to
denigrate the journalists carrying out their professional duties. In
this way, we can speak about the existence of self-regulation in
the Republic of Moldova, first of all, due to this form of activity,
which could even be said to function well.
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Nevertheless, we think that th e self-regulation carried out
by journalists at an individual level at the moment cannot take
the place of one of the important duties of self-regulation
bodies: the study and professional analysis of conflict of interest
situations in the domain of mass media, which would allow the
public to create its own opinion regarding journalists’ morals and
their work in general. The lack of generally available self-
regulation mechanisms, the dynamic evolution of the media
under new technological conditions and social changes have led
to the appearance of new types of conflicts. Under these
conditions the self-regulation bodies should be prepared to get
involved in the process of examining and solving such conflicts
and to contribute to the identifica tion of the motives that caused
such conflicts. The involvement of self-regulation bodies in
solving conflicts between diverse media outlets could facilitate
the appearance of some new regulations that are sorely needed.

The NCE develops its activityin sessions. The majority of
the members of the self-regulation body are active within the
various media, while their work for the NCE has an episodic
character and is unpaid. Some of the members of the present
and former staff of the NCE share the opinion that this body
should develop more regular and consistent activity. Taking into
account precarious financial conditions of the Republic of
Moldova, adequate financing (from outside the country) would
have a positive impact on the NCE'’s efficiency.

A consistently functioning NCE would provide for ongoing
activity in the field of elaborat ion and implementation of ethical
standards, which would not be confined to listing ethical and
professional liabilities (interdictions); in this way, the NCE’s self-
regulation tools would become truly useful for the journalists. At
the moment, this duty is carried out in a more efficiently by non-
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governmental organisations. They have involved themselves
actively in the process of journalists’ training, media monitoring
during electoral campaigns, monitoring of the public service
broadcaster, monitoring of the print press, etc.

We think that thanks to the contribution of non-
governmental organisations to the process of media monitoring,
an adequate “barometer of credibility” was established in
Moldova. Such a barometer, as stipulated in the Resolution on p.
38, can be utilised by citizens as a guide regarding the
observance of ethical norms by different media outlets. Usually
the goal of monitoring is to eval uate the quality, impartiality and
accuracy of television and radio programmes, as well as to
observe violations of laws and ethical standards. The public is
informed of which media outlets respect the rules and which
partially or seriously violate them. In this way, the public
becomes aware of which media outlets they can trust.

The Producer’s Code of Pr inciples, Standards and
Recommendations of the National Public Institution of
Audio-Visual Company Teleradio-Moldova

Recently, the first tool of self -regulation at the level of the
media entity appeared in the Republic of Moldova, namely the
NPIA Code

Before its adoption, the NPIA Code was discussed within
the framework of a conference organised by representatives of
Moldovan civil society. A series of provisions were criticised
during the sessions of this conference, which was also attended
by the representatives of the NPIA administration. The vast
majority of suggestions offered by participants were accepted,
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although some of them were ignored. Within the framework of
the above-mentioned workshop, all the provisions of the NPIA
Code cited below were found to be in conflict with the provisions
of European and national legislation.

The adoption of the NPIA Code was necessitated by the
low level of professionalism that is apparent in many
programmes on the NPIA (this fact was recognised by the
administrative body of the institution).

According to the provisions of article 12 of the NPIA Act,
the managing bodies of the NPIA are the following: the Council
of Observers, the Council of Administration and the Chairman.
The NPIA Council of Observers adopted the NPIA Code on
December 30, 2005. The NPIA Councilof Observers is the NPIA
managing body that appoints the Chairman and approves the
staff of the Council of Administration (which is proposed by the
Chairman), supervises the NPIAs observance of the norms of
acting legislation and the provisions of normative deeds of
interior use (article 13 of the NPIA Act).

The title of this document suggests the idea that some
self-regulation is expected, especially on the part of NPIA
program producers; it is also suggested in Chapter 1. General
Principles:

The Producer's Code of Principles, Stndards and
Recommendations is meant to help the NPIA program producers
to take correct decisions in especially difficult editorial moments.

Yet in Chapter 32. Post face (which is an integral part of
this document), the addressees and the juridical nature of this
document is stipulated very strictly:
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The present Code is addressed to all program
implementers and program producers from the NPIA. [...] The
Code outlines the framework, the dimensions and the risks of
the existence and activity of the Public Company Teleradio-
Moldova, setting up the duties, the tasks and the requirements
for all employees, without any inte rference in the principle of the
freedom of speech. [emphasis added]

In this way there is no doubt that the NPIA Code is a
document addressed to all employees of the NPIA and having
mandatory juridical power.

Actually, the adoption of the NPIA Code constitutes an
opportunity to create a self-reg ulation tool. This can be proved
by the fact that there are many recommendations in the content
of the document. At the same time, one of the goals of
elaborating and adopting the NPIA Code was to solve issues that
were present in the evolution of the first tool of self-regulation
(the Journalist’s Code), and in particular:

f The elaboration of some field-related, detailed self-
regulations, which would be very useful for journalists from
the NPIA. Unfortunately, for the time being some of the
stipulations contradict European standards and provisions of
the legislation of the Republic of Moldova.

f Self-regulation of the relationship between journalists and
editors. During the process of NPIA Code adoption, only the
will of the NPIA administration was manifested, the presence
of journalists in the process being a formality. Even under
these conditions we should welcome the positive attitude and
the interest of the administrative body of the institution
toward the need to set up a self-regulation tool.
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f The NPIA Code is a self-regulaton tool for a public service
broadcaster. The distinct juridical and social statute of a
public service broadcaster involves specific obligations within
the framework of its juridical relationships with other
categories of media. The existence of some specific self-
regulations should comply with such obligations. This self-
regulation tool, in spite of so me deficiencies (unavoidable at
any early stage, and unavoidable given the political control
over the activity of the instit ution), should constitute an
impetus also for the electronic media from the private sector,
which at the moment does not possess self-regulation tools
that reflect the specific peculiarities of this field.

The NPIA Code is over 40 pages long and comprises
recommendations and regulations, especially regarding the
editorial policy of the institution, juridical relationships between
the administration and journalists during the production process
(unfortunately, some of them constitute the source of
censorship/self-censorship in the case of this institution),
informative programmes (elaboration, news presentation, etc.),
talk shows and news documentaries, political broadcasts and
journalists’ relationships to politicians, juridical risks (censorship,
intimidation, defamation, private life, violence, media and public
order, children’s rights and their protection, electoral campaigns,
publicity and marketing, etc.), re lationships with persons invited
to the broadcasts, manipulation of public opinion, verification of
information, correcting errors, utilisation of statistical data and
archival materials, observance of ethical norms (decency and
good style), representation of ethnic minorities, NPIA
relationships with the public, etc.

In Chapter 29: Ethic Norms and Incompatibilities from the
NPIA Code, it is asserted that it is the general responsibility of
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journalists to observe the norms of professional ethics wihtin the
framework of a public service broadcaster. Chapter 29 also
provides for the following: “Other moments of the norms of

professional ethics within the activity of the NPIA journalists are
materialised in the Statute of the Journalist of TRM (Teleradio-
Moldova).”

Under these conditions, within the framework of this
institution, the link between th e self-regulation tools and the
tools of juridical regulation is not perceived. The provisions of
paragraph 3.3 confirm this fact:

The Council of Administration may revise the Producers’
Code and other regulations, elaborate new guidelines in case
there is a need for them and has the right to monitor the
observance by the NPIA producers of the provisions of the
Codes, Regulations andother normative deeds.

The NPIA Codecalls for the control by the administration
as a mechanism for monitoring the observance of the norms of
professional ethics. Chapter 3: Co-ordination and Responsibility
(which has, by the way, a precise and suggestive title) states:

The program implementers will solicit consultations from
the superiors in case the material produced by them could turn
out to be a problematic one or could have an impact on the
editorial policy of the NPIA [...] The program implementers
should be sure that their supervisors are warned about any
program that could cause public or political controversies, even
in the cases when the broadcast complies with the NPIA editorial
principles and standards” [...] The Council of Administration is
the last authority that can provid e [...] solutions to the producers
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and the chiefs of editorial boards concerning difficult editorial
problems. [emphasis added]

The administration of the institution will solve
controversial cases, there is no special body established for this
purpose. The NPIA Code does not specify how controversial
cases will be examined or what might serve as a basis for such
an examination: complaints from private individuals or findings
resulting from monitoring. Possible sanctions also are not clearly
specified, but from the content of the NPIA Code we can
conclude that sanctions from the Labor Code of the Republic of
Moldova will be applied.

Taking into account the above-stated facts, it is clear that
in the future this document will be taken as the basis for juridical
sanctioning of journalists working within the institution.

We would make the following recommendations regarding
the NPIA Code:
1. Transform the NPIA Code from a tool of juridical regulation

into a self-regulation tool.

2. Exclude from the content of the NPIA Code the provisions
that contradict the European standards and the norms of
national legislation.
Set up self-regulation bodies and define their procedures.
Ensure publicity for the NPIA Code. Many of the NPIA
journalists during 2006 still did not know about the existence
of this document, not to mention the public, which also does
not know about the existence of the NPIA Code.

W
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IV. REGULATION OF THE PROBLEM OF
DEFAMATION

A number of risks are inherent in journalistic activity in
Moldova. Some of them are of an exceptional nature and refer to
different types of intimidation of journalists, including threats to
their life, health and physical integrity — fortunately these are
rare cases in Moldova. In most cases, the Moldovan journalist
faces the problem of legal (as well as moral) responsibility for
published articles or broadcast reports.

The most frequent confrontations between journalists and
the legal system take place in defamation cases.

In the Republic of Moldova, civil, criminal, and
administrative law contains legal regulations on defamation.

Application of the Civil Code Provisions on Defamation

In practice, starting i the 1990s, disputes about
defamation have been of a civil nature to a great extent.
Criminal and administrative norms have rarely been used against
journalists. This can be explained by the fact that the
“calumniated” ones emphasize the possibility of obtaining certain
compensations that could be obtained relatively easily, because
newspapers usually lost such cases under the conditions at that
time, in which the European standards were not known and
therefore not applied. At the same time, in a criminal and
administrative case, the prosecuting party had to prove
intentional defamation on the part of the information spreader,
while in civil cases journalists could be held accountable without
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being guilty, their task being limited to the burden of evidence
of information veracity.

Currently, defamation is regulated by article 16 of the Civil
Code, which entered into force in June 2003. This article has a
very general content, loyal to the Soviet traditions, in which
none of the subtle aspects promoted by the jurisprudence of the
European Court of Human Rights is regulated. The essence of
the article is contained in paragraph 2, which stipulates:

Any individual has the right to request denial of the
information that would damage his/her honour, dignity or
professional reputation, if the one who has disseminated this
information does not prove that it corresponds to the reality.

The burden of proof is on th e defendant in all cases. The
plaintiff is only obliged to prove that such information was
indeed disseminated by the person against whom the grievance
is filed. The liability can consist in denial, publication of a reply,
and repair of moral and material damage.

On the basis of this article, anyone can appeal to the
court claiming defamation (including politicians, other public
persons, public and private institutions, and the state) choosing
a single information distributor or many simultaneously
(including the newspaper, the author, and the source, as they
wish). Traditionally, the rule is that the author of the information
and the newspaper (the media institution) as a legal entity are
held accountable. There are no norms that would favour public
persons and authorities in defamation cases, yet nor are there
any that would disfavour them either.
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Because of the poor econamic situation, Moldovan
journalists are especially vulnerable to monetary sanctions
imposed on them. The previous civil legislation stipulated a
maximum (and a minimum) thresh old for the possible amount of
compensation. The new Civil Code no longer provides for this;
instead, compensations are awarded depending on the individual
peculiarities of each case, that is, depending on the nature and
seriousness of the damage causedto the injured individual, on
the degree of guilt of the author , on the measure to which this
compensation can bring satisfaction to the injured individual,
etc. Generally, the lack of a ceiling for possible monetary
compensation contributes to a more adequate restoration of the
rights of the injured individual. At the same time, it is worrying
in relation to the *“guilty” pa rty, because in imposing an
exaggerated fine there is a risk of substantially affecting freedom
of expression. Payment of a subgtantial amount of compensation
can lead to the bankruptcy of any media oulet. Out of fear of
sanctions, self-censorship appearsin the media, which, in turn,
can cause much damages tothe democratic regime.

After the new civil legislation came into force, there were
several cases in which the media had to pay large fines. Due to
such a ruling concerning an article of public interest, the
enterprise that published the independent newspaper 7impul/
was forced to close. The court made 7/mpu/ and the author of
the article, journalist Alina Anghel, in a final decision, pay
100,000 Lei (approx. € 6,000) for th e moral damage caused to
the defamed legal entity (a fien that is in fact 13 times less than
the amount imposed on the newspaper by the ourt of first
instance). Nevertheless, 7/impu/ was unable to pay the fine and
was forced to declare bankruptcy. Other newspapers have also
been heavily fined following defamation cases; in particular we
would like to mention the independent newspaper Moldavskie
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Vedomosti 1t is true that, de facto, the Timpu/ newspaper (with
the same editorial team), continues to function, having started
another newspaper (another legal entity) under the title 7impu/
de Dimineata. At the same time, the affected newspapers hope
to find justice by me ans of the European Court of Human Rights.

These cases demonstrate for anintense discussion about
the issue of introducing a ceiling for the compensation of moral
damage in the Republic of Moldova. Journalists consider such a
discussion absolutely necessary under the conditions of the
current legal system that, de jure, is independent, however, de
facto is subordinated to political elites and corruption. At the
same time, the majority of lawyers argue that imposing a
threshold for compensation for moral damages would be legally
nonsensical and that it would be dangerous from several points
of view:

1. for the damaged individual, since the damage to severely
affected individuals will not be compensated,;

2. for the media, as the judge will generally apply the maximum
amount, without thinking to o much about setting an
equitable compensation (as happened on the basis of the old
legislation);

3. for society, as there will always be individuals who will be
able to pay the threshold amount, and in such cases
defamation could become a common phenomenon. However,
these arguments are not convincing for some journalists, who
know that they can lose everything because of a word.

The application of Europe  an standards in Moldova

One of the reasons that civil defamation cases began to
be regarded as a form of media harassment was the fact that
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the legislation in the Republic of Moldova that regulated this
iIssue was not interpreted according to European standards.
Regarding the compatibility of the Moldovan legislation with the
European standards, there are several deficiencies:

1. the legislation does not provide for the need to differentiate
facts from value judgements;

2. the legislation does not provide for differentiations between
different categories of plaintiffs and defendants in relation to
their status in the society (polit icians, public persons, media,
judges);

3. the legislation does not provide for the need to take into
consideration the good will of the journalist and to ensure a
certain protection for investigative journalism.

To the same extent, the legislation does not contain
norms that would establish whether information relating to the
public interest should be treated differently from information
that is not of such a nature, all the more since there is no
definition that would establish certain criteria in order to
determine what information can be considered of public interest.
To these purely legal aspects, we can add the issue of the real
lack of independence of the judiciary in relation to the political
sphere, as well as the incompetence and corruption of judges.

According to the jurisprudence of the European Court,
distributors are not necessarily held accountable for opinions
(ideas, value judgments) expressed. However, in Moldova, in
some cases, the court forced the media to refute opinions and
views and pay out compensations for moral damage.

Public persons should have ahigher degree of tolerance
to media criticism, and the media should be sanctioned only in
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cases of extreme exaggeration. This principle is not adequately
applied by the Moldovan justice system; on the contrary, the
politicians in power easily win defamation cases, even without
appearing before the court for examination, and in most cases
obtain the entire amount requ ested as damage. Of course,
media organisations have consistently criticised these practices,
which has led to certain improvements; however, the de facto
dependence of the judiciary on the political elites makes this
guite a sensitive topic.

A journalist’s task in a defamation case, which is to prove
the truthfulness of any publicised information, seems to be
exaggerated under conditions in which the journalist's good will
is not taken into account in the examination of the case, nor is
the fact that the disputed issue is of public interest. For this
reason, investigative journalism in the Republic of Moldova is
underdeveloped, being a completely unattractive field of activity,
in which journalists usually work only for a short period.

Neverthless, recently certain things seem to have
improved in the field of freedom of expression following the
impact of certain decisions by the European Court of Human
Rights condemning the Republic of Moldova, as well as due to
pressure exercised by European bodies and the activity of
Moldovan civil society.

One earlier, positive development was a ruling by the
Supreme Court on June 19, 2000, in which it was held that the
case law on article 10 of the European Convention on Human
Rights is directly applicable to all Moldovan courts. Although the
ruling does not have a compulsory character and serves as a
recommendation, some judges have subsequently referred to
the case law of the European Court in their verdicts. The
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Decision of the Supreme Court of Justice emphasised the need
to differentiate facts from value judgements, as well as the fact

that public persons can be criticized more harshly than private
individuals, especially when it comes to an issue of public
interest, as well as other European rules. Some judges applied
these standards in practice; others, however, who are either less
competent or have other reasons, ignored these aspects and
applyied the letter of the la w in the Soviet tradition.

According to article 10 of the Convention that consecrates
the right to freedom of expressi on, the Republic of Moldova has
been condemned in three cases as of the time of the writing of
this article: Amihalachioale (decision of April 20, 2004), Busuioc
(decision of December 21, 2004) and Sawvitchi (decision of
October 11, 2005). Surely, taking into consideration the number
of appeals submitted to the Court, this number will steadily
grow.

In general, a steady improvement can be seen after the
condemnation of the Republic of Moldova at the European level;
for example, after such cases, violations similar to the ones
contested by the European Court cease, or at least their number
significantly reduces at the national level. We have had the
pleasure of observing that in the Republic of Moldova, after the
first condemnations of the country in Strasbourg, defamation
disputes are examined with more caution, with more judges
differentiating facts from value judgements and referring to the
principle of public interest in knowing the information.
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Criminal Code Provisions on Defamation
Calumny Decriminalisation

Between 2002-2004, significant changes in the criminal
legislation on defamation were registered: in 2002, the Criminal
Code was passed in the third reading; in June 2003, it entered
into force; and in 2004 it was significantly amended.

In its initial edition, the new Criminal Code of the Republic
of Moldova provided for calumny as an offence. Article 170
stipulated:

Calumny, that is, intentional dissemination of certain
untrue fabrications that calumniate another individual,
accompanied by the blame for committing a very serious or
extremely serious offence or an offence with serious
consequences, is punished withup to 5 years of imprisonment.

The criminal proceedings on defamation provided for by
article 170 of the Criminal Code must be initiated exclusively
upon the request of the damaged person. This article had been
in force for almost a year, that is, from June 12, 2003, to April
22, 2004, when it was excluded from the Criminal Code by law,
following the constant non-approval of the article by civil society
and the media.

After the new Criminal Code entered into force, civil
society suddenly became more active in its campaign for
calumny decriminalisation, which was in a way surprising,
because starting with 1990, the public has not been informed
about any case involving insult or calumny, nor about the
application of the articles on calumny and insults of the
Administrative Code against the media. Still, despite the
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apparently positive situation concerning the (non-)application of
the Criminal Code (i.e., the non-existence of punishments),
several criminal cases against joumalists have been filed within
the corresponding period, and although those have not ended in
convictions, it is very unlikely that they have not influenced
freedom of expression negatively. On the contrary, there are
reasons to state that psychologically, they have had serious
consequences for journalists.

Currently, only two types of calumnies are punishable
according to the Criminal Code:

f Article 304, “Calumniation of the judge or person who carries
out criminal prosecution or contributes to making justice,
accompanied by their blaming for committing a very serious
or exceptionally serious offence, in relation to the
examination of cases or materials in court, is punished with a
fine in the amount of 200-500 conv entional units or up to 6
months of arrest, or with up to 2 years of imprisonment”;

f Article 311, “defamatory denunciation” that represents
intentionally false communication about the commission of an
offence brought to the notice of law enforcement agencies.

Bringing a criminal action (according to article 304 CC,
311 CC) does not exclude bringing a parallel civil action for
defamation. The criminal prosecution body can be informed
about Article 304 and 311 CC by any of the means provided for
by the Criminal Procedural Code (Aticle 262), that is, not only at
the request of the damaged person.

In the Criminal Code currently in force, insult is no
longer a criminal offence, except in the case of article 366, which
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punishing military personnel for the offence of “insult of a
military person” by a subordinate.

Despite the welcome positive changes mentioned above,
Moldova has so far failed to repeal from the Criminal Code article
304 on “libel of judges, criminal investigators and enforcers of
justice” and article 347, prohibitin g the “profanation of national
and state symbols.” Article 347 is particularly worrisome, as
state symbols cannot be protected from defamation since they
are objects and, as such, they cannot have a reputation.

Stipulations regarding defamation in the Administrative
Code

In the Administrative Code, adopted on March 29, 1985,
there are a few articles referring to defamation: article 472
considers “calumny” (slander), which “means spreading wittingly
false and disgraceful information about any person,” an
administrative offence and involves a penalty in the form of a
fine in the amount of 10-25 conventional units, > and/or
administrative arrest for term of 30 days; article 47 ® considers
“insult”, which consists of “wi ttingly humiliation of person’s
honour and dignity expressed in oral or written form or by an
action” an administrative offence and involves a fine in the
amount of 7-15 conventional units or administrative arrest for a
term of 15 days:

...The insult in press or in any other work multiplied by
other means, and also insult done by a person who was already
subjected to administrative penalty for the same infringement is

2 A “conventional unit” is equal with 2®oldovan lei, which is approx. 1,17 EUR.
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punished by a fine in amount of from ten to 25 conventional
units or by an administrative arrest for a term of 30 days.

Insult is only an administrative offence, it was
decriminalized in 1994. In 1996 the article concerning public
injury of the Moldovan President was also excluded from the
Penal Code.

Other specific types of administrative offences are:
“outrage against a police officer or a judicial executor” (article
174/6 of the Administrative Code), “manifesting disrespect to a
court” (article 200/7 of the Admi nistrative Code), “insult of a
judge” (article 200/8 of the Admini strative Code). All these are
applicable while the respective state employees are carrying out
their professional duties, and in all articles the penalty is a fine
or administrative arrest.

We hope that the Moldovan legislator will exclude
“‘calumny” and “insult” from the Administrative code, as these
have to be treated only in a civil procedure. At the same time,
concerning the insult of a judge, a police officer and a judicial
executor whilst carrying out their pr ofessional duties, these have
to be punished only wih a fine, while sanctions involving
admnistrative arrest have to be excluded.

Prospective solutions

Even if the criminal code contains no problems for
Moldovan journalists, in the context of civil legislation
defamation is a great concern for them. The strict rules imposed
by the jurisprudence of the European Court are not contained in
the national legislation and only a few judges are familiar with
those and apply them into practice. For this reason, civil society
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has seen the inclusion of these rules in the national legislation as
a solution; at present, a working group created by the Center for
Independent Journalism is working on a draft law on freedom of
expression, with the intention of passing improved legislation
that would ensure a just balance between the right to freedom
of expression and the right of a person to be protected from
defamation and unjustified intrusions in his/her personal and
family life.

V. PROTECTION OF SOURCES

Current legislation provides for the protection of sources
by journalists except in cases of a criminal nature and after a
court order. Article 18 of th e Press Law stipulates that:

Periodicals and press agencieshave no right to disclose
the source of information or an author’s pseudonym without the
consent of the source or the author. The source of information
can only be disclosed when the distributed material contains
constitutive elements of a crime and only after the decision of
the judicial court.

Article 20 (1) (i) gives a jour nalist the right to require
anonymity if desired, while article 20 (2) prohibits the
confiscation of a journalist's notes and stipulates that a
journalist’s “technical devices can only be confiscated for use in
a criminal case.”

Concerning broadcasting, such protection is mirrored in

article 28 (1) (d) of the Television and Radio Act, which
stipulates that an audio-visual company is required “not to
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disclose the pseudonym of the author, or the information source,
willing to stay unknown.”

The legislation does not contain other clarifications or
exceptions for the respective right th at in Moldovan legislation is
actually an obligation (!). In practice, the courts accept the
argument of “protection of sour ces” from all journalists that
invoke it, without trying to analyse whether the respective
person has or does not have a right protected by the law.

Moldovan journalists have not made public any cases in
which they were obliged by the ju dicial system to dislose their
sources. At the same time, in defamation cases, if they cannot
prove the truth of their affirmat ions without disclosing their
sources, and they refuse to disclose them, the journalists will be
held personally responsble for any affirmations.

We think that article 18 of the Moldovan Press Law and
the appropriate articles of the Television and Radio Act should
be expressed in terms of a right held by journalists and others
not to disclose the source of confidential information, but not as
an obligation. This right does not have to be subject to any
restrictions in civil and administrative procedures, but in criminal
cases restrictions have to be applied only if they correspond to
the principles included in the Council of Europe Recommendation
R (2000)7 on the right of journa lists not to disclose their
sources. Also, the notion of “journ alist” has to be interpreted as
in the Rec(2000)7 and extended to different types of Internet-
based media, journalists, commentators and to other persons
that, due to their professional relations with journalists, could
identify their sources.
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VI. ACCESS TO INFORMATION AND PROTECTION
OF SECRETS

The Access to Information Act

The right to information, guar anteed by article 34 of the
Constitution of Moldova, was detailed in the Access to
Information Act, adopted in 2000. According to article 4 of this
law, every person “has the right to seek, obtain and disseminate
official information”. Initially, the draft of the law stipulated
some additional rights and privileges for media and journalists.
However, this stipulation was criticised by experts, thus the final
text, which was adopted, does not contain special provisions
concerning journalists: every person has the right to official
information, all are equal in this right.

Types of information with limited access

The article 7 of the Access to Information Act stipulates
five types of official informatio n (information held by public
authorities and institutions) to which access can be limiteded:

state secrets,

commercial secrets,

personal data,

information related to investigativ e activity in criminal cases,
information that represents the final or preliminary results of
scientific and technical research.

aprpwONPRE
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State secrets

State secrets are protected according to the State Secret
Act from May 17, 1994. Article 2 of this law defines a state
secret as that which:

...constitutes information protected by the state in the
field of its military activity, exte rnal policy, counter-information
and operative investigations, the distribution, disclosure, loss,
misappropriation or destruction of which may infringe the
security of the Republic of Moldova.

Under article 11 of the law, st ate secrets fall into different
categories. Those labelled as of “special importance” or “strictly
confidential” are classified for a period of up to 25 years, while
information labelled “secret” is classified for ten years, although
the government can establish longer terms if it feels that this is
warranted. Article 12 (1) details categories of information that
should not be classified. These include information on: violations
of human rights and freedoms; em ergencies, accidents and their
consequences that threaten the security and health of the
population, as well as information concerning the forecasting
and consequences of natural disasers; the true situation in the
spheres of education, health protection, ecology, agriculture,
trade and justice; cases of infringe ment of the law, inactivity and
illegal actions of the state authorities and officials, when such
disclosure does not threaten the security of the Republic of
Moldova.

Other categories of limited access to official information

The protection of business information is contained in the
Commercial Secret Act of 1994. Besides these two laws, there
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are more than 400 normative acts that contain provisions on the
protection of limited access to official information. The
interdictions consecrated in the legislation of the Republic of
Moldova in the field of protection of limited access to information
are of a general nature addressing both the persons who have
access to such information and to other persons, including the
media.

Sanctions

The main sanctions for the divulging of restricted official
information are provided for in the Criminal Code, the
Administrative Code and the Civil Code. These sanctions apply to
all individuals (including journalists and the media), if not
expressly stipulated otherwise. Article 344 on “The Divulging of
State Secrets” in the Criminal Code is an eloguent example:

(1) The divulging of informatio n considered a state secret
by an individual to whom these information were entrusted or
became known in relation to his/her work or job, if it is not
considered country betrayal or espionage, shall be punished with
a fine in the amount of 200-600 conventional units or 2 to 5
years of imprisonment, in both cases with the deprivation of the
right to hold certain positions or to exercise a certain activity for
a term of up to 5 years.

(2) The same action that has lead to serious
consequences shall be punished with 5 to 10 years of
imprisonment with the deprivatio n of the right to hold certain
positions or to exercise a certain activity for a term of 2 to 5
years.”
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In certain cases, for the same actions, sanctions for
journalists are more severe than for other individuals (for
example, Article 177 on “Violation of Private Life Inviolability”
provides for a double penalty). Cases of imposing sanctions on
public officials or the media for divulging classified information
have not been covered in the media (such cases are not known).

The public interest test

The Access to Information Act in article 7 specifies clearly
the public interest test that co urts have to apply in cases of
conflict:

(4) No restrictions may be imposed on the freedom of
information, unless the information provider can successfully
prove that such a restriction is regulated by an organic law and
is necessary in a democratic socety for the protection of rights
and legitimate interests of the person or national security, and
that the damage to those interests would be larger than the
public interest for that kind of information. (5) No one can be
punished for the fact that he or she made public information
with limited access, if releasing this information does not
damage or cannot damage legitimate interests related to
national security, or if the public interest for knowing the
information is larger than the damage that can result from its
dissemination.

Media accreditation

The accreditation of journalists in Moldova is regulated by
a few provisions of the Press Law, most of which refer to the
accreditation of foreign journalists in Moldova (articles 21, 22,
23, and 25). Foreign journalists are accredited in Moldova by the
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Ministry of Foreign Affairs and European Integration according to
the Regulations for Accreditation and Professional Activity of
Journalists in Republic of Moldova, approved by the Moldovan
Governement in 1995. Even if the respective Regulations contain
some ambiguous provisions that could be abused by the
Ministry, until now there have been no information about
abuses.

Concerning the accreditation of Moldovan journalists for
access to public authorities (including meetings and sessions),
this is regulated by the article 21(2) of the Press Law:
“Periodicals and press agenciescan have journalists accredited,
in the established way, to the seats of public authorities, as well
as at artistic and sports manifestations.” This ambigous
stipulation (“in the established way”) constituted the legal basis
for the elaboration of internal regulations, by the means of
which authorities have created their own rules for the
acceditation of journalists. These regulations are not pubished in
the Official Monitor and generally are not easily accessible. Until
now the main form of abuse by public authorities was their
refusal to accredit journalists (without serious motivation) and
the lack of transparency in th e accreditation process itself.

VIl. GENERAL CONCLUSIONS

Self-Regulation

Certain progress in creating self-regulation mechanisms
can be seen in Moldova. Howeve, until the present time, neither
the continuity nor that promptness and efficiency that have been
expected when creating these mechanisms can be observed in
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their operation. There are many reasons for this situation. On
the one hand, there is no mass awareness of the need for an
efficient self-regulation system among journalists or among the
population (i.e., the informatio n beneficiaries). On the other
hand, the lack of efficient self-regulation is a result of the
excessive legal regulation, joumalists being subject to legal
responsibility in many cases. At the same time, excessive legal
regulation is to a certain extent a result of inefficient self-
regulation.

In Moldova, it is necessary to establish an efficient self-
regulation mechanism that would prove the maturity of the
media by proving the desire of the latter to take responsibility
before the public. We welcome the adoption of Codes of Ethics
at the level of media entities and encourage such a practice. At
the same time, taking into consideration the fact that the vast
majority of media entities (newsp apers, television channels, and
radio stations) do not have many human resources, there is little
probability that efficient self-regulation systems will be
established within these outlets. For this reason, we believe that
efforts should be made to increase the efficiency of a self-
regulation system (of the current or of an alternative self-
regulation system) that would be built upon the consensus of
the media in Moldova.

Defamation

European standards are not included in the national
legislation, which is why judges apply the latter contrary to these
standards, in detriment to freed om of expression. The biggest
problems are the forcing of the media to pay exaggerated
compensations for moral damages and the ignoring of the
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principle of reasonable publication when solving defamation
suits.

Protection of confidential sources

The media did not disseminate information about such
problems, but these could appear given that Moldovan
legislation is incomplete in this respect.

Access to information and classified information

There have been repeated attempts in the Republic of
Moldova to amend the Access to Information Act, which the civil
society has svehemently opposed, snce it is the most conclusive
proof of the existence of a very good law (a conclusion
confirmed by many European experts as well). However, there
are serious shortcomings regarding the enforcement of this law.

In the six years after the adoption of the Access to
Information Act, the legislation a ddressing classified information
has not undergone any important amendments, while the
obvious contradictions with the Access to Information Act have
not been eliminated, a task that must be undertaken.
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VIIl. FINAL RECOMMENDATIONS

Recommendations regarding the improvement of
self-regulation mechanisms:

f To eliminate the prescriptive and abstract character or the
regulations from the self-regulation tools.

f To remodel the character of self-regulation, changing the
accent from repression mechanisms to self-control.

f The self-regulation body has to undertake specific activities in
its field, for example recommendations on how controversial
and delicate subjects should be reflected in the press.

f To self-regulate the relation between journalists and editors
within the framework of the self-regulation mechanism.

f To inform the public about self-regulation values and norms
and on how these are respected by journalists.

f To create financing mechanismsfor the self-regulation body.

f To transform the NPIA Code (the Code of the public service
broadcaster) from a tool of ju ridical regulation into a self-
regulation tool and to elimin ate from its content the norms
that are contrary to European standards and Moldovan
legislation.

Recommendations regarding legislation on
defamation and its application:

f To complete the civil legislation with a new law, harmonising
it with ECHR case-law standads on freedom of expression.

f To train judges on the application of European standards on
freedom of expression.
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Recommendations regarding legislation regulating
the protection of sources:

f To complete and harmonize legislation with the stipulations
contained in the Council of Europe Recommendation R
(2000)7 on the right of journa lists not to disclose their
sources.

Recommendations regarding
the access to information:

f To work on the public awareness of the Access to
Information Act provisions.

f To create and mediatise strategical litigations.

f To improve the legislation that regulates the accreditation of
journalists.
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Montenegro

By Petar Komnenic
Context

Montenegro is a newly-formed country, which
proclaimed its independence furing a referendum for
independence held on May 21, 2006. Until that time, it was the
last Yugoslav republic that stayed in a joint state with Serbia
after the Balkan War. The population of Montenegro is close to
700,000 citizens. The country is striving to become a member
of European Union. The Montenegrin economic situation is still
pretty weak, however it is starting to recover from a long
period of decay.

Freedom of expression is guaranteed by the Montenegrin
Constitution; this right, as far as journalists are concerned, is
additionally regulated by the Broadcasting Act. This law states:

Montenegro guarantees the right to free establishment and
undisturbed operation of media based on: freedom of
expression, freedom of investigation, collection, dissemination,
and publication of information, as well as free access to all
information sources, protection of man’s personality, dignity,
and the free flow of information.

The human right to freedom is most widely protected by
Article 10 of the European Convention on the Protection of
Fundamental Human Rights and Feedoms; this is exactly the
source of rights regarding the freedom of expression in
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Montenegro. Therefore, the legal framework, together with
media legislation that was adopted in 2002, completely
guarantees Montenegrin journalists the freedom of expression
and provides favourable conditions for their work.

Notwithstanding freedom on paper, media analysts in
Montenegro claim that we still have self-censorship, which is
the consequence of a long history of the dominance of political
structures over state-owned and private media. On the other
hand, abrupt growth of media market brought about tougher
competitiveness, which has resulted in an unscrupulous
struggle for publicity and sometimes sensationalism.
Unfortunately, the professional standards and ethics that were
clearly defined only in 2002 by the Montenegrin Journalists’
Code are often the first victims of this struggle. Even four years
after its formal adoption, this document has not been accepted
by journalists as “law”; nor has the body that is in charge its
implementation started functioning.

Licensing

According to the Broadcasting Act, the Montenegro
Broadcasting Agency, an independent body formally free of
political pressures, which awards frequencies in a transparent
and legally-prescribed procedure, is in charge of licensing the
broadcast media in Montenegro. Unlike broadcast media, whose
establishment requires one to meet strictly prescribed technical
conditions, registration of the printed press is under the
jurisdiction of the Mo ntenegrin Ministry of Culture, which simply
keeps a record of those companies. When founding a
newspaper no special permit is issued; the Ministry simply
registers their establishment.
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The media in Montenegro do not enjoy any tax
exemptions, hence they are obligated to pay income tax,
payroll taxes, and value added tax. They also do not enjoy any
special exemptions when importing the materials and
equipment necessary for their operations.

Ethical Codes

The Montenegrin Journalists’ Code was adopted on May
21, 2002, following an initiative by the Montenegro Media
Institute. The Code’s provisions relate to all journalists working
in electronic and printed media. The code is available online at
following address: www.mminstitute.org. The whole of the
media community took part in drafting the Code, while all
Montenegrin  journalists’ associations and organisations
participated in the formulation of the provisions and the basic
principles of the document. Signatories of Journalists’ Code
include: the Association of Young Journalists, the Association of
Montenegrin Independent Printed Media (MONT PRESS),
Montenegrin Journalists’ Independent Trade Union, the
Association of Independent Electronic Media (UNEM), the
Montenegrin Association of Journalists, and the Association of
Montenegrin Professional Journalists.

The signing of the document was an important
contribution to improving the si tuation in media arena, since
the content of the Code was accepted by all associations, which
in pre-referendum Montenegro gathered journalists of different
political profiles, who later expressed different positions
regarding Montenegrin statehood. However, even in this
extremely tense political atmosphere, agreement was reached
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on the final version of the document that prescribes basic
professional standards.

The Code states that journalists should honour the truth
and pursue it relentlessly, always bearing in mind the public’s
right to know. A “journalist” is defined as a person obligated to
defend the freedom and right to undisturbed collection and
reporting of information, as well as a person entitled to freely
express comments and criticism. Journalists must put collected
facts into their proper context and prevent their misuse; in the
case of a mistake, they should amend and correct the incorrect
information. According to the Code, the journalist is allowed to
mention a person’s race, religion, nationality, ethnical origins,
sexual orientation, and family status only when that is relevant
to the information that he or she is providing.

Journalists are also instructed that during the process of
collecting the information they should use “professionally
honest and legally allowed methods”; deviation from this rule is
allowed only in exceptional cases when the aforementioned
methods are not sufficient and when the information to be
obtained is of the utmost importance to the public.

In addition, the Code says that a journalist has the right
and obligation to protect confid ential sources of information,
but that he or she must also always check the motives of
confidential sources before he or she promises to provide the
source anonymity and protection. Journalists are also required
to treat people’s private lives sensitively, to protect the integrity
of minors and the handicapped, as well as persons that can be
perceived, from any point of view, as “different.” Any privileges
that might limit or question the autonomy and impartiality of
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the journalist, and thus hurt the freedom of choice of the
publisher and editorial team, are strictly forbidden.

Notwithstanding the clearly prescribed obligations and
ethical guidelines, as well as publicly declared readiness of
media to comply with the Document, we cannot say that the
Code has been widely accepted in practice. Breaches of the
Code in certain media outlets are quite frequent, while its
principles are often breached in pursuit of exclusive and
sensational information that is meant to raise audience ratings
or circulation.

One of the reasons for non-compliance with the Code is
the fact that the Journalists’ Self-Regulatory Body (JSB), which
Is in charge of monitoring the media and professional principles,
has not yet come to life and has not been recognised as the
key judge in Code violation cases, although this body was
founded back in 2002.

The JSB is composed of journalists associations’
representatives and consists of a Steering Committee and a
Council. The Steering Committee is a kind of legal body
established by the Council, which is made up of the
associations’ representatives (founders) and five renowned
media professionals. All representatives are appointed by the
Council; the representatives’ term in both bodies is four years.

The Council, which performs the practical part of the
body’s work, has two sub-committees, one for broadcast and
online media outlets and the other for the print press. These
subcommittees accept complaints and register Code violations
through media monitoring. Media monitoring is entrusted to
journalists’ associations. UNEM isin charge of print press, while
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the Association of Young Journalids is in charge of electronic
media. Therefore, JSB reacts to individual complaints and
identifies Code violations through media monitoring. Complaints
can be raised by any citizen, no matter whether the given
citizen has been damaged by a certain violation, as long as the
complaint was not filed by anonymously.

In cases when a Code violation is registered, no fines for
media are envisaged, but rather special JSB press conferences
are held, where the violations are disclosed publicly. Media
outlets are publicly denounced only if JSB representatives fail to
convince the managers of a media outlet that has breached
professional standards to stop the practice and to publish
corrections and apologies.

Additional difficulties arise from the fact that certain
media outlets refuse to co-operate with JSB, to comply with the
Code, and to cover JSB press conérences, since this body still
does not enjoy full respect with in media community. The latter
is largely the result of the JSB’s own inactivity. Newspapers and
broadcasters do not have ethical codes of their own.

One positive development is that a Faculty of Journalism
was finally opened at the Montenegrin University in 2003,
giving hope that students will be taught how to practice quality
journalism much better than before.

Media self-regulation in Montenegro is still hindered by
an undisclosed willingness on the part of some individuals to
give priority to exclusivity before professionalism, even if by
doing so they clearly violate basic moral and ethical principles.
Greater help for journalists from international organisations, as
well as an educational campaign for editors would be welcome;
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also, greater pressure from international associations engaged
in the field of freedom of expr ession would greatly assist in
stopping the aforementioned practice.

Libel and insult

The adoption of a new Criminal Code represents a big
step for the decriminalisation of libel in Montenegro. This law,
which went into effect beginnin g of April 2004, still treats libel
as criminal offence, although it eliminates the possibility of a
prison sentence in cases of libel, replacing it with the fine. The
minimum fine is 1,200 EUR, while the maximum is 14,000 EUR.
However, even the new law has a defect: If the convicted
person does not have money to pay the fine, the sentence is
transformed to imprisonment; each 40 euros of the fine are
counted as one day in prison, however the convicted person
cannot be imprisoned for more than six months. Such cases
have not been registered yet.

The new law defines that damaged parties can file a
criminal charge for libel three months after the libelous
statement has been published, and according to the law, the
charge is filed by the damaged person as a private plaintiff and
not by the state prosecutor. In the case of a conviction, the
state collects the fine set by the court. Libelled person can bring
civil suits for up to three years after the offence was
committed, and eventual fines from such suits are awarded to
the plaintiff as damages. Criminal and civil suits can be started
simultaneously. In Montenegro, damaged persons often opt for
a criminal procedure, which is far faster compared to civil suits.
The second reason is that if a certain statement is determined
by the criminal court to be lib el, that sentence must be valid
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even for the civil suit; thus the only remaining task for the civil
court is to set the fine to be pa id to the plaintiff as damages for
mental distress suffered.

Although the fines for journalist who have slandered or
insulted public officials or figures should be smaller compared
to that of ordinary citizens, Mo ntenegrin courts in practice do
not recognise this difference, thus the fines do not, in fact,
differ. As far as public bodies are concerned, they cannot bring
charges against anybody because according to the law only a
natural person can be slandered. Nevertheless, these bodies
have the right to seek compensation in civil proceedings.

Regarding the media, libel charges can be brought up
within criminal proceedings against those persons who make
and disseminate falsehood, i.e., journalists. In extreme cases,
when the identity of a journalist is unknown or the editorial
team does not want to reveal it , even the editor responsible for
the publication of disputed inform ation can be put on trial. In a
civil suit, the plaintiff can seek financial compensation from
both the journalist and the publisher.

The Criminal Code differentiates between libel and insult.
Libel by definition is falsehood, while insult is defined as a
statement that may be accurate but still inflicts mental distress
on the plaintiff. Libel fines are higher.

When the case comes before the court, the burden of
evidence, i.e., the truthfulness of published information, is
placed upon the journalist. If the journalist is unable to prove
the truthfulness, he or she still has the option of proving that
he or she had a justifiable cause to believe the information he
or she published, or to claim that he or she was mislead. In
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libel cases the court does not give much weight to arguments
that certain information was pu blished because it served a
higher public interest, but rath er focuses on determining the
truthfulness of the given information and the circumstances
that caused the journalist to accept the information he or she
obtained as truthful.

We can say that in Montenegro today, all media outlets
have equal treatment before the law, although representatives
of certain media companies claim that libel or insult charges
were brought against them because of the political position
they advocate. In practice, this is most often just an excuse for
a lack of professionalism and non-compliance with professional
and legal provisions.

Protection of sources

The Montenegrin Broadcasting Act that was adopted in
2002 completely protects journalists and other media
employees in situations in which they do not want to reveal
confidential source of information. Protection is absolute, and
the article 21 of the la w explicitly states:

Journalist and other persons who, in the process of
collecting information, editorial processing, or publication of
various contents, come into possession of information that
could disclose the identity of the source are not compelled to
reveal the source of information that wants to remain
anonymous, neither to legislative, nor judicial, or executive
power or to any other natu ral or juristic person.

284



Therefore, state and judicial bodies, can under no
circumstances ask journalists and media professionals to reveal
the identity of their sources. No such cases have arisen in
Montenegrin practice. Of course, the journalist may reach an
agreement with the source to reveal his or her identity, so if the
source so desires, he or she can appear before the court as a
defence witness and support the information published by the
journalist. However, there have been no such cases registered
in our judicial practice.

The right not to reveal the identity of sources of
information is given to all thos e employed in the media chain
(i.e., journalists, freelancers, publishers, and editors) and
relates equally to the printed press and broadcast media. This
privilege also applies to persons working in internet media and
to columnists — in brief, to a |l persons employed in media, who
are included in the process of collecting and processing
information.

Revealing confiden tial information

The Freedom of Information Act that was adopted on
November 8, 2005, defines situations in which state bodies are
obligated to provide requested information to an interested
party. The law also lists the situations in which access to
information can be limited. Article 9 of the law limits access to
information, if its publication wo uld endanger national security,
defence, and international relations, as well as public safety,
commercial and other economic, private, and public interests. It
is also forbidden to access information whose publication would
endanger the economic and monetary policies of the state,
prevent the investigation and prosecution of criminal offences,
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and endanger the privacy and other personal rights of an
individual.

This rather wide and imprecise range of situations in
which access to certain information in possession of state
bodies is forbidden came under heavy criticism from interested
individuals, media outlets, and non-governmental organisations,
who insisted that extraordinary situations must be precisely
defined, because according to the current legislation state
bodies always have a legal exuse not to provide requested
information.

The same law stipulates that in situations in which it is
forbidden to provide sensitive information, the state body that
violates the prescribed procedure can be fined by an amount
ranging from ten to one hundred times the minimal monthly
salary in Montenegro. The responsible person within a state
body who has issued disputed information without the proper
authorisation can be fined by an amount ranging from two to
ten times the minimal monthly salary.

These sanctions relate only to state bodies and their
employees, while media employees have certain freedom in this
respect. According to the article 21 of the Broadcasting Act,
information obtained in an illegal way can be published if it
relates to national security, protection of territorial integrity or
public security, prevention of riots, crime, protection of health
and moral, protection of others’ re putation or rights, prevention
of disclosure of information obtained in confidence, or in order
to protect the authority and im partiality of the judiciary.

According to the law,
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the journalist and media are not responsible if they
obtain or publish information that represents a state, military,
official, or business secret, If there Is a justifiable interest for
the public to be informed.

In the last few years, there were no registered cases in
Montenegro in which state employees were sanctioned because
of unauthorised disclosure of confidential information.

Access to state-owned information

The Freedom of Information Act was adopted on
November 8, 2005. It defines th e right to access information
possesses by state bodies and institutions, because such
information is public property and thus belongs to every natural
and legal person, domestic and foreign, without the need on
the side of interested party to explain its interest, i.e., why it
needs certain information. While the right of domestic claimants
is based on the fact that every Montenegrin citizen, according
to the Constitution, is the bearer of sovereignty, the right of
foreign nationals is based on the international obligation of
Montenegro, as an integral part of international community, to
respect the standards in the area of freedom of information.
This law does not offer any special privileges to Montenegrin
journalists, because the right to undisturbed access to
information is guaranteed to all citizens alike.

Montenegrin journalists receive annual accreditations for
press conferences and other actwvities involving government
officials. Accreditation is issued via a standard procedure,
according to which the journalist must submit basic information
about him- or herself and his or her media company, together
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with a filled-out form and two photographs. Accreditation can
be denied only if the journalist does not follow the procedure.
On the occasion of press confrences held by the highest-
ranking state officials such as the President and the Prime
Minister, journalists are required to announce their presence in
advance.

Conclusions and recommendations

Formally and legally, almost all obstacles to investigative
journalism have been eliminated in Montenegro. Although
things look good on paper, the state bodies and institutions are
still trying to find loopholes or are simply ignoring the
regulations in order to avoid fulf illing their obligations regarding
free access to information and facilitating the work of
journalists.

The situation is similar when it comes to professional
standards, which the journalistic community has accepted only
verbally. In practice ethical standards are often breached,
while priority is given to fi nancial and other interests over
ethics. These problems and irregularities can be eliminated only
through the further education of journalists; through the
development and strengthening of institutions that are in
charge of professionalism in media such as self-regulatory
bodies and non-governmental organisations; self-awareness;
and also through stricter sanctions on those individuals who do
not meet professional standards. By clearly establishing and
complying with professional laws, the media community would
be in much more favourable position and would be able to
confront limitations and obstacles coming from the external
environment.
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Romania

By loana Avadani

|. General questions

With a population of over 21 million people and a
surface area of 238,391 km?, Romania is the largest country in
SEE. Itis a parliamentary republic with a bicameral parliament
composed of the Senate and Chamber of Deputies. Following
the elections in 2004, the country has been led by a coalition of
the National Liberal Party, the Democratic party, the Hungarian
Democratic Union in Romania and the Romanian Conservator
party. Romania is a member of NATO and is expected to join
the EU in January 2007. Sixteen years after the fall of
communism, Romania is still building its market economy.
However, the process accelerated only in the late nineties,
after the elimination of consumer subsidies, floating prices, the
liberalization of exchange rates, and the establishment of a
tight monetary policy. The level of foreign investment is low
compared to its Balkan neighbors. The GDP was 58,9 billion
EUR in 2004 (Media Sustainility Index 2005, p.97)

WHY SO MANY MEDIA ASSOCIATIONS?

In Romania, the media is admittedly one of the most
dynamic sectors of society, as well as one of the most trusted
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institutions in the country, ranking third after the church and
the army (Public Opinion Barometer).*

The media field virtually exploded after 1989, when the
country saw media outlets mushrooming into the thousands.
The first sector to develop was the print media, since the
means needed to start such a business wererelatively low. The
early 1990s brought about the emergence of the private
broadcasters in both radio and TV, who have established
themselves ever since, creating what is now a diverse, vibrant
and over-populated landscape. The successive governments
have adopted a quite liberal approach to the entrance to the
media market, which has led in time to the crowding of the
market with small players with scarce economic resource,
which are hence vulnerable and easily compromised.

The last two years have witnessed a clear trend of re-
shaping within the market, char acterized by takeovers, mergers
and even the disappearance of certain outlets.

Media play various roles in Romanian society; they are
undeniably the main source of information for the majority of
the population, but they are also a major source of non-
expensive entertainment (which is relevant in a country with a
still-fledging economy and where the living standards are
lagging behind). Other functions of the media include
education and “chasing away boredom”.> They are also
perceived as being an instrument of public interest, although

! The Public Opinion Barometer, November 2005, Opens Society Foundation,
available at http://ww.osf.ro/ro/publicatii.php?id_caR, accessed August 8, 2006
% The Public Opinion Barometer, May 2006, Open Society Foundation, p. 31,
available at The Public
http://www.osf.ro/ro/evenime_detaliu.php?id_eveniment=12, accessed Audtist 2
2006
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fewer and fewer people believe that they “protect the good
functioning of society.”*

Given their dynamism and the high degree of credibility
they enjoy in the public view, the media were very attractive to
law-makers. Since 1990, the Romanian media “survived” a
dozen attempts at passing a “press law.” Most of the proposed
laws were pushed forward by politicians, without consultation
with any professional group. The moves were resisted mainly
by civil society groups, who were more active and more vocal
than the journalistic community itself in expressing their
concern regarding the innate restrictions such legislation can
Impose.

As Romania neared the momentwhen it will join EU, the
process of harmonization of legislation produced an improved
— even if far from perfect - legal framework for the exercise of
the journalistic profession. Freedom of expression and freedom
of the press are protected by the constitution, as is access to
information. There is specific legislation to regulate the access
to public information, but it s provisions are not harmonized
with other conflicting provisions (see the National Security Act
and the Classified Information Act). Specific legislation has
been adopted for data protection, but this is largely perceived
as being a “technical domain.”

3 24% of the population, according to The Public Opinion Barometer, May 2006,
Open Society Foundation, p. 37, available at
http://www.osf.ro/ro/evenime_detaliu.php?id_eveniment=12, accessed Audtist 2
2006
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Insult and libel are no long er criminal offences, thanks
to very recent changes in the Criminal Code, which went into
effect on August 11, 2006.

The Audiovisual Act regulates the licensing process, the
rights and obligations of broadcasters and cable operators, as
well as the functioning of the National Broadcast Council, an
autonomous body who is bound by law to represent the public
interest. The licensing process is transparent and competitive,
although in the past there were complaints that it was affected
by biased decisions ard political influences.* There is an
ongoing process to pass amendmerts to the broadcast law that
are meant to prepare the legal framework for the switch to
digital TV.

The public media are regulated by specific legislation,
namely the law on the public radio and TV> and the law on the
functioning of the national news agency Rompres.°

The media business enjoys the same treatment as any
other business. A media outlet does not to meet any specific
requirements to register. All media outlets are subject to the
same tax as any other business operation. There are claims
that the print media should enjoy a reduced VAT level, but
such a move is not possible under the current fiscal obligations

* See Media Sustainability Index reports, 2001-2005, IREX, available at
www.irex.org

® Law no 41/1994 on organization and the functioning of the Romanian Radio
Company and the Romanian Television Company, available at
http://www.cna.ro/legeg04/legeadl.htm, accessad Augusts, 2006

® The law no. 19/2003 on organization and functioning of the National News
Agency Rompres, available at

http://www.cdep.ro/pls/legis/legis_pckphtact _text?idt=3983%ccessed on August
6, 2006
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of the state (Romania obliged itself to harness inflation and to
reduce the state budget deficit in order to meet EU
requirements).

Ownership of the media is not immediately transparent.
Like all other companies, media operations should declare their
owners and administrators with the Trade Register when they
register for business and any time thereafter when the
structure of the ownership changes. Still, this information can
be obtained only based on a specific request filed with the
Trade Register and only for a fee. The companies active in
broadcast are required to provide this information to the
Broadcast Council, when they apply for a license and any time
thereafter when the structure of the ownership changes. In
recent years, the National Broadcast Council took the initiative
to publicly post the list of owners and shareholders on their
website, but the information is ju st listed in PDF format and no
cross searches are possible. Tle media companies themselves
do not volunteer such information as a rule. Thus, a complete
image of the media ownership situation is very difficult to
obtain.

In conclusion, one could say that the media field is
“partially free,” still affected by conflicting legislation, by
insufficient awareness and concern for media concentration
that may affect pluralism and th e diversity of voices, and by a
journalistic community that is just beginning to explore
effective self-regulation.
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[l. Ethical Codes

While ethical codes have been adopted as early as mid-
90s, the ethical conduct of the media became a real issue of
professional debate only over the last years. Instances of the
breach of generally-accepted ethical rules can be found on any
given day, but they are not stirri ng a public outcry or a visible
reaction from media professionals.

For many years, the media community was dominated
by the Romanian Press Club (CRP ), which was created in
1997 and which initially gathered the directors and editors-in-
chief of the biggest media outlets in Romania (print and
broadcast, private as well as public). Later, the Club opened its
ranks to individual editors and journalists, but it was still
perceived as representing more the interests of the top editors
rather than the file-and-rank journalists.

CRP was the first media organization to adopt a Code of
Ethics in 1999, thus a pledge to observe the ethical rules of the
Code is a pre-condition for joining the club, as stated on the
CRP website’

The Codée® was elaborated as a CRP document and only
its members were consulted while it was being drafted. It
contains 10 articles and deals with issues such as the duty of
journalists to report the truth, use of verified information, the
separation of facts from opinions, the right to privacy,
interviewing all the parties involved, observing the presumption
of innocence and protecting the confidentiality of the sources.
The Code also asks journalists to act on behalf of “social

" See http://www.pressclub/prezentare.html, accessen August 6, 2006
8 Available at http://www.pressclub.ro/ctdml, accessed on September 4, 2006
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justice,” to refrain from entering into agreements with public
authorities and business companies that could restrain their
independence and impartiality and prevents them to join any
political party. Using false information or purposely distorting
information, using texts, pictures or video materials without the

prior approval of the copyrights owners, plagiarism and libel
are considered “serious professioral violations.” The Code also
asks all newsrooms to observe the right to reply of parties who

feel that they have been wronged by a media outlet by
publishing incorrect information.

The body in charge of enforcing the Code is the Council
of Honor, the executive management body of the Club. It is
made up of one president, two vice-presidents and 24
members.’ Enforcing the Code and recovering the complaints
from the public is just one of the functions of the Council,
which is also in charge of defining the public positions of the
Club and overseeing the current activities of the CRP. The
positions adopted by the Council of Honor on issues of general
interest are available on the Club’'s site and have to be
published by all the members of the Club. Still, the sanctions
imposed on the members (i.e publishing companies, not
individual journalist) are not pu blicly available. The sanctions
can range from “verbal warning” to exclusion from the club.

Although many important media outlets have
representatives in the Council of Honor, violations of the Ethic
Code — some of them blatant — can be found in the journalistic
products of those very newsrooms. In a significant number of
cases, these violations remaired unsanctioned by the Council.
Still, over the last year the Council became more present in the
public arena and took a stand against some of its prominent

® See full list at http://wwwpressclub.ro/CO.html, accedsen August 6, 2006
295



members in cases of violations of the Code (i.e. revealing the
name of a rape victim based on the fact that she was the
daughter of one of Romania’s vice-prime ministers).

Another group that has developed a Code of Ethics is
the Convention of the Media Organizations (COM). The
Convention is a loose, informal alliance of over 35 journalistic
associations, trade unions, media owners’ associations, as well
as organizations of photojournalists, specialized reporters,
camera people and editorial cartoonists. COM was created in
2002 around a platform for common action that specifically
mentioned self-regulation as a necessary alternative to
restrictive regulation by law. In 2004, COM adopted its own
self-regulatory documents: a Journalists’ Statute (describing
the relations between journalists and “third parties” — the
public, employers, and authorities), as well as a Deontological
Code. The Code defines “public interest” (there is no legal
definition of “public intere st” anywhere in Romanian
legislation), states the fact that journalists exercise their
profession on behalf of the public and lists the rights and duties
of journalists. These duties include: respect for human rights
and the presumption of innocence, respect for privacy, and
special protection due to minors, victims of violence or people
in vulnerable situations. The Code also calls for journalists to
write their materials in good faith, to separate facts from
opinions, to protect their sources, to strive to gather
information via legitimate means whenever possible, to act
independently, to correct factual errors and to allow for the
right of reply. It also asks jo urnalists to avoid conflicts of
interest and to refrain from gaining personal benefits from the
exercise of their profession. The rights of journalists include the
right to resist censorship, to benefit from the clause of
conscience, to enjoy the copyright protection of their work and
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to receive legal protection from their employers. The Code is
available online on the site of the Center for Independent
Journalism (www.cij.ro). 1°

The Code was developed through regular meetings of
COM (as part of a PHARE project) and the members of the
Convention contributed ideas and wording to the draft. The
Code was not meant to be immediately enforced by a single
body, since the COM members ageed that the time was not
ripe for such a process in Romania, because the community is
fragmented and polarized, thus such a body would be at risk of
being “confiscated” by narrow interests. Instead, the member
associations pledged to adopt the Code as their own document
and to enforce it within their membership. Moreover, some of
the editors participating in th e debates adopted the Code as
part of their newsroom internal regulations or even as an
annex to the job descriptions of their reporters. There are
tentative discussions to establish a body to monitor the
violations of the code’s provisions, but a practical solution still
needs to be found.

The Association of the Hungarian Journalist in
Romania (MURESZ ) also has its own Code of Ethics, as well
as a Council of Honor in charge of receiving and judging the
complaints against Hungarian-speaking journalists in Romania.
The Code was modeled after the Code of the journalists’
associations in Hungary. The Cauncil’s resolutions have to be
published by the concerned newsroom. There Code is available

10 Available at
http://www.cji.ro/index.php?option=comontent&task=view&id=35&Itemid=58,
accessed on September 4, 2006
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only in Hungarian, thus non-Hungarian speakers cannot read it.
It is available online.**

Other groups, such as the Union of Professional
Journalists (UZP) has ethical norms embedded in their
statutory documents, so that joining the organization makes
respect for the norms compulsory. Still, the organization, who
claims to have 3,000 members, has no functional enforcement
body.

The Association of the Broadcasters (ARCA) IS
another association that is active in self-regulation. ARCA was
founded in 1990 and has 63 member companies, totaling 60
TV stations and 168 radio stations. In December 2003, ARCA
members adopted a Self-Regulatory Code regarding the
representation of violence in TV programs'?, as well as another
Self-Regulatory Code intende to protect minors against the
negative effects of some musical pieces or video clips®® There
Is no enforcement of the codes and no rulings against those
who violate the provisions are made public.

Special ethical norms are established for journalists
working for the public media — the public television SRTV
and public radio SRR . These norms are both part of their
functioning legislation and of inte rnal regulations such as “The
Statute of Journalists Working for SRTV and SRR.” The two
institutions have their own Ethical Committees, composed of
journalists working for these institutions, as well as

1 Available at www.mure.ro, accessed on September 4.

12 Available at http://www.audiovizual.rodd22aprilie.htm, accessed on August 6,
2006.

21d. 6.
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ombudsman services, where viewers and listeners can file
complaints directly.

Apart from the deontological norms that they adopt
internally, journalists working fo r public institutions are under
ethical obligations under the law. The Public Broadcasting
Services Act * creates a legal obligation for the two
institutions to promote pluralis m, the free expression of ideas
and opinions, the free flow of information and to correctly
inform the public. Article 3 of th e law reads specifically that the
programs of the public broadcasting institutions “shall meet
professional standards.” Articles 4 and 5 detail further
obligations of the two institutio ns, content-wise: objectivity,
impartiality, promoting national values, as well as those of
national minorities, and promoting the democratic values. The
two institutions shall not promot e hate speech and refrain from
immoral programming, shall protect minors as well as the right
to privacy and human dignity. Further on, Article 10 requires
the two institutions to adopt Statues of Journalists Working
with SRR and SRTV respectivelywhich are internal documents
aimed at protecting the editorial independence of the
journalists. Article 14 reiterates the obligations of correctness
and fairness in the news programs. The same article deals with
the terms under which the right to reply shall be granted, as
well as the protection of sources. Unveiling sources has to be
done only under exception circumstances, when public interest
Is at stake and only based on a court order or a prosecutor’s
order.

An important body in term s of the ethical conduct of
broadcasters is the National Broadcast Council (CNA). The

14 Law no 41/1994, avaitde at http://www.cna.ro/gea504/legead1.htm, accessed
on August 6, 2006.
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Council was created under the Broadcasting Act® as an
autonomous body under the control of the Parliament. Thus, its
statute is not that of a state body , but it is not a self-regulatory

body either. Over the years, the CNA has adopted several
norms meant to regulate the ethical conduct of private (as well

as public) broadcasters. In the spring of 2006, for the sake of

consistency, all these recommendations and regulations were
gathered into a single document,*® which was re-debated by
broadcasters and civic groups, then updated and adopted. The
document reflects the double nature of the CNA as a protector
of the public interest and the legitimate regulator in the

broadcasting field. The final document contains norms
regarding the protection of minors, the protection of human

dignity and the right to one’s ow n image, the right of reply and

correction, and the securing of correct information for the

public. It also deals with topics related to sponsorship,
advertising and teleshopping, TV games and shows, as well as
the cultural responsibilities of the broadcasters.

The CNA accepts complaints from any member of the
public or from legal and juridical persons on issues pertaining
to the compliance of broadcasters with the CNA norms and
rules, including the ones on content. In addition to such
complaints, CNA acts based on its own assessment and
monitoring. The CNA rulings in such cases are public. In the
circumstances described by the Broadcast Act, the CNA can
Impose sanctions on the broadcasters, ranging from warnings
to fines to limited suspension of broadcasting activity and
eventually to the withdrawal of the broadcasting license. The

15 Broadcast Law no. 504/2002.

16 Decision no.187 of 3 April 2006 regarding the Regulation Code of the Broadcast
Content, available at http://www.cnalreglementari/decizii.html, accessed on
August 6, 2006.
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sanctioned broadcasters are obligated to announce the
sanctions imposed to them publicly during their programs.

The latest addition to the existing Romanian Code of
Ethics is an agreement proposed by the Media Sind Trade
Union . In May 2006, Media Sind, which claims to represent
“the interests of 72% of the total of employees in the field of
print, radio, TV, publishing, printing and distribution of
media,”*’ negotiated and concluded the second Collective
Labor Agreement in the Mass Media Field'® This Agreement,
which has the power and the effect of a law, incorporates a
Deontological Code as an organic component. This Code was
created Media Sind and was not discussed or debated with the
rest of the community, although it is applicable to all the
people employed in the media field, irrespective of the fact of
whether they are members of the trade union or not. The
Code, presented as an annex ofthe Agreement, has 10 articles
and it is a mixture of the CRP and COM codes, quoting some
articles from both documents.

It is the first time that such a Code has been
empowered as a law. Still, there is no body created to
supervise its implementation and enforcement, thus possible
conflicts must be solved in court.

The multitude of self-regulatory documents has not had
a visible impact on the quality of the journalism in Romania.
While all the codes restate the same principles, a unification of
those documents has so far not been sought. Judging by the

7 According to the website of Media Sind trade union, available at
www.mediasind.ro, accessen August 6, 2006
18 Available at www.mediasind.ro
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different reactions and positions in a number of cases involving
violations of ethical norms, it is clear that, for the time being,

the associations may share the same values and principles, but
sometimes they have a different, if not conflicting, reading of

these principles.

Still, the main associations — CRP and COM - recognized
the necessity to agree on a single document that would
compile and combine their respective self-regulatory norms, as
a step towards effective self-regulation.

The most delicate issue remains the enforcement of
such a harmonized set of rules and norms. The directors and
publishers of the main media outlets made it clear that they
are not ready to accept an external body (that is, external to
the Club they belong to) to judge their compliance with the
ethical norms. The fact that even prominent members of the
Council of Honor violate ethical norms with impunity is an
indication of how difficult and time consuming the process of
establishing a single self-regulatory body will be.

For their part, the representatives of the local media
fear a centralization process that would leave the local media,
one of the most important sources of information for the
majority of population, trailing behind the “big national” media.

Most probably, the less conflictual process would be a
bottom-up approach to self regu lation. A vigorous promotion of
ethical norms and regulations, followed by equally vigorous
measures to secure their enforcement in the newsrooms, as
part of the day to day professional routine, seems to be the
solution of choice for many media professionals in Romania. It
IS expected that the consolidation of the market and the
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maturation of the professional community will create, in time,
the pre-conditions needed for an effective self-regulatory
mechanism: common documents, efficient implementation, and
trusted enforcers.

While the practical effects of self-regulation remain to be
seen, the preoccupation with the ethical aspects of journalism
and the quality of the media products is increasing. There are
several journalism contests (for young journalists, for
journalism on EU-related subjects, on human development
topics, prizes awarded by the Romanian Press Club and by the
Association of Professional Broadcasters, etc). These contests
are intended to bring “excellency” in journalism into the public
view and to reward not only talent and hard work, but also
respect for ethical norms. Still, the organizers often complain
that the number of journalists competing for these prizes is not
very large and that many import ant journalists do not apply,
since they see themselves“above” such contests.

Journalism Ethics is a compulsory topic in the curricula
of journalism schools. Still, the approach is rather theoretical,
thus the graduates, as well as those who hire them, complain
about the gap between the “ideal” taught in schools, which
does not correspond to the harsh reality. Journalism school
does not play the role of “academic watchdog” in the media
field in Romania, since there is a serious divide between
academics and professionals. The two groups seldom engage
in dialogue about the needs of the media field and of the
journalistic profession.

One important element still lacking up until now in this
landscape is an active group of media consumers, i.e. people
who are educated about the media’s obligations to the public
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and who have an appetite for feedback and public debate.
Unfortunately, the consumers’ movement is in its initial stages
in Romania — in media as well as in any other field — thus
energetic interventions are needed in order to create a critical
mass of such consumers. In this respect, media literacy
programs, especially for young people, are an unavoidable
must.

[1l. Defamation

Insult and libel were both criminal offences until
recently; thus, the media community, as well as the civil
society, invested much energy, effort and re sources in order to
bring about their decriminalization.

The payoff for this effort ca me only very recently by the
adoption of the Act no. 278/2006 for the modification of the
Penal Code!® The amendments abrogate the articles regarding
insult (205) and libel (206 and 207), as well as the one
regarding verbal outrages (239).

Article 205 of the Penal Code defined insult as “the
damage inflicted to the honor or the dignity of an individual, by
words, gestures or any other means or by exposing them to
mockery.” Similarly, the crime of “insult” covered the act of
attributing to a person a fault, or a disease or an infirmity
which should not be revealed, even if true. Insult was
punishable by one month to two years in prison or by penal
fine.

9 Due to come into force on August 11, 2006
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Article 206 defined “libel” as “stating publicly,
irrespective of the means, a well-defined action attributed to a
person that, if proven true, would expose that person to a
penal, administrative or disciplinary sanction or to public
embarrassment. Libel is punishalde by three months to three
years in prison or by penal fine.

Article 207 stated that the proof of truth could be
admissible if the statement was made for the protection of a
legitimate interest. If the truthfulness of the statement was
proven, the act of stating it wa s no longer considered libel.

Article 239 states that insult, libel or threats brought
against a public servant who represents the state authority, in
their line of duty or for acts related to the exercise of their
duty, is punishable with three mo nths to four ye ars in prison.

As a result of the changes in the Penal Code in 2006,
insult and libel are no longer criminal offences. The issues
concerned can be solved through the Civil Code, under article
998 that concerns the general liability principle. Based on this
article, anybody who feels that their interests have been
harmed can file a lawsuit claiming material and/or moral
damages. Under the Civil Proceduire Code, filing a lawsuit is
subject to a court fee. The amount to be paid is related to the
amount of the damages required. Previously, the Penal Code
enabled plaintiffs to bring a civil claim for damages together
with the criminal charges, which was why most lawsuits for
libel and insult were filed under the provisions in the Penal
Code, since it allowed the plaintiffs to ask for as much
damages as they wished without paying any fees.
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The level of damages is not prescribed by the law, nor is
the procedure to establish them. Even if material damages can
be proved one way or another, moral damages cannot; thus, in
some cases the level of these damages required from
journalists was huge. For example, in one of the most recent
cases, the current president of the National Broadcast Council,
Ralu Filip, was sentenced to pay 900 million lei (more than
25,000 Euro) for an article he wrot e in the earler part of this
decade, when he was still an active journalist. The average
monthly salary in Romania is approximately 150 euro, which
makes sums of this kind extremely difficult to cope with. There
IS no consistent practice in establishing the level of damages,
thus the court has complete liberty to accept, deny or even
increase the sums required. In an already famous case in
Craiova (Dolj county), the court doubled the amount of
damages required by the then-prefect (the governmental
representative in the county), although the journalist did not
do anything but quote what th e prefect had said in a press
conference. The amount of damages seems to be related to
the high profile of the plaintiffs, as well as to the position of the
accused journalists. It is mainly used as a deterrent for other
journalists, thus leading to self-censorship.

New legal norms will also affect lawsuits currently
pending. By eliminating insult and libel from the Penal Code,
Romania has removed one of the most serious limitations to
press freedom. These provisions have been used often in the
past 15 years to harass journalists and were repeatedly cited in
reports issued by international organizations monitoring press
freedom for their chilling effect that encouraged self-
censorship. Given that the decriminalization is so new, only
time will tell how these changes in the legal system will affect
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the way the justice is served in the cases of insult and libel
under the Civil Code.

V. Protection of sources

In Romania, there is no specific legislation to protect
journalists who refuse to disclose their sources.

As a principle, the issue is perceived as being covered by
the case-law of the European Court of Human Rights; the case
invoked most frequently (in traini ng as well as in practice) is
Goodwin vs. United Kingdom. The court judgement states that
“the protection of the journalists’ sources is one of the essential
conditions of the press freedom”; it is this principle that is used
whenever it comes to protection of sources in Romania.

There are only a couple of references to these issues in
particular pieces of legislation: the law on the functioning of
the public broadcast services?® and the law on the functioning
of the national pr ess agency Rompres?

Article 14 of the Public Broadcast Services Act reads:
“The confidentiality of the sources used by the specialized
personnel defined as per Art. 11 is guaranteed by law. The
unveiling of these sources, motivated by a violation of the
public interest, can be done only exceptionally, based on a

22 The law no. 41/1994 on the organization and the functioning of the Romanian
Television Company and the RomamiRadio Company, available at
http://www.cna.ro/legeg04/legeadl.htm, accessau Augusts, 2006

I The law no. 19/2003 available at
http://www.cdep.ro/pls/legis/legis_pckphtact_text?idt=3983%ccessed on August
6, 2006
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court order or an order of th e prosecutor.” Article 11 of the
same law defines the “specialized personnel” as “the staff who
write, produce, coordinate or are directly or indirectly involved
in the production of programs.”

Article 10 of the Rompres Act reads: “The confidentiality
of sources of information used by specialized personnel is
guaranteed under the present law. The unveiling of the identity
of the sources, motivated by the existence of public interest,
can be done only based on a court order.”

As can be seen, there is a significant difference between
the two articles when it comes to the terms under which the
unveiling of the sources can be required. The PBS law was
adopted in June 1994, months before Romania joined the
Council of Europe (October 1994). The Rompres Act was
adopted in January 2003. The almost ten-year period in
between the two laws helped the media community and
Parliament mature and better digest the European principles,
which explains why in the latter document the unveiling of
sources can be required only by a judge. This difference was
one of the reasons why the then - President lon lliescu refused
to sign the law into force and re turned it to the Parliament. He
asked for the provision to be completed with the “prosecutor’'s
order,” to be consistent with th e PBS legislation. Civil society
reacted and wrote a letter to the President, explaining how
fundamental the protection of sour ces is to press freedom and
insisting on keeping the law as it was. President lliescu wrote
again to the Parliament, asking them to drop Article 10
altogether, arguing that if the issue was that important, it
should be dealt with by a separate law. In a rare move, the
Parliament disobeyed the President and kept the text of the
article as it was.
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While these provisions relate only to journalists in the
public media, most journalists are aware of the principle and
are able to argue adequately for the protection of their
sources.

Unfortunately, the same does not apply to the so-called
“third parties,” such as telephone and internet providers. Over
the last few years there were several cases in which the ISPs
revealed the identity of journali sts or originators of Internet
communications to the authorities (police, municipal
prosecutors, and even ministries).

In a recent case, the Foreign Affairs Minister asked an
Internet provider to terminate a website they considered to be
detrimental to the FM image and to reveal the identity of the
authors. According to a Reporters sans Frontieres report,? two
journalists, George Damian and Victor Roncea, both with Ziua
newspaper, created their spoof site after writing a series of
articles about the dismissal of a senior official at the foreign
ministry, known by the acronym MAE in Romania. The
ministry’s web address is www.mae.ro, while the address used
by the journalists for their si te was www.mae.haos.ro, because
their aim was to highlight the “ch aos” and instability within the
ministry. They copied the ministry site’s layout closely but
clearly indicated in the heading at the top of the page that it
was a spoof intended to make fun of the ministry. Claiming
that the spoof site’s content was designed to destabilize the
government and damage its reputation, the foreign ministry
asked CHML (the internet provider and site host) to close it
down, although it has no power to make such a demand. CHML
also complied with the ministry’s request for personal

22 See http://www.rsf.org/article.php32atticle=18337, accessed August 6, 2006
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information about the two journa lists even though this is
banned under Romanian law for the protection of personal
data.

Time and again, journalists have brought accusations
against the intelligence services who tapped their phones. The
intelligence services and even the President Traian Basescu
rejected the accusations, mocking the journalists. “What do
you think there is that you have in your minds that and you
don’t say publicly?” said Basesa in a press conference, in one
of his not-so-rare slamming of media professionals. Such blunt
statements make the journalistic profession more vulnerable
and less credible and are likely to encourage, even if not on
purpose, interference in the editorial freedom of media
professionals.

The lack of a general rule applicable to all journalists
and all types of media creates a certain uncertainty or “grey
zone” that can be used against press freedom. Unequivocal
and all-encompassing legislaion on this issue may be a
solution. At the same time, the “third parties” — mobile
communications systems, telephone companies, internet
providers, etc — should be “educated” regarding their role in
preserving media freedom, especially with the increase and
spread of new technologies that will dramatically change the
media field.
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V. Disclosure of classified information

The handling of national-security-related information is
regulated by a multitude of laws, adopted in various periods
during Romania’s recent history. Therefore, these laws bear
the mark of the prevailing doctrine at the time of their adoption
and their provisions are often conflicting.

The National Security Act, 2* adopted in 1991, lists
among the “threats to national security” (Article 3 (5)):
“espionage, transmitting secret state information to a foreign
power or agency or to their agents, gathering and possessing
documents containing state secrets for the purpose of
transmitting them to a foreign power or agency or to their
agents or for any other purpose not authorized under the law,
as well as disclosing state secets or being negligent in their
handling.”

Article 12 of the same law details: “Nobody has the right
to reveal secret activities related to national security by
invoking the right to free access to information, the right to
impart information and the right to freely expressing their
opinions. Disclosing, by any means, secret data and
information that may harm national security interests,
irrespective of how these data and information have been
obtained, is prohibited and entails the responsibility of those
found guilty, under the law.” It should be noted that the same
law stipulates that all intelligence related to national security is
secret.”

23 Law no. 51/1991, available at http:/legislatie.resurse-pentru-
democratie.org/51_1991.phaccessed August 7, 2006
24 Law no. 51/1991, article 10.
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Further on, Article 19 provides for prison terms — from
two to seven years — for “gatheri ng and transmitting secret and
confidential information, irre spective of the means used for
this,” if these acts do not am ount to a “more serious crime.”
The attempt to do this is also punishable, according to the
article. It should be noted that this time, however, the article
includes the term “confidential information,” a concept not
defined under the law.

Consistently, the Penal Code ?° (The Special Section,
Title 1, “Crimes Against National Security”) lists several
instances of mishandling of secret information:

- Article 1572?° determines the sanctions for “treason
by transmitting secret inform ation” (sanctions include a
life term or 15 to 25 years in prison), while paragraph
2 deals with “other documents that, by the virtue of
their character or importance” may harm national
security (punishable by 5 to 20 years in prison).

- Article 168%" determines the sanctions for
“‘communicating or spreading, irrespective of the
means, of false news, data or information, if such an
act harms Romania’s national security’® (one to five
years in prison);

% The Penal Code was firstly adopted in 1968, amended and republished in 1973
and 1997 and modified repeatedly between 2000 and 2005. Consolidated version
available at http://wwwdsclex.ro/coduri/codpenall.hirmccessed on August 7, 2006

%6 Modified as per Law no. 140/1996.
" Introduced as per Law no. 140/1996.

%8 This article was amended by Law 278/2006, to make clear the imminent danger

posed to the national security (instead of “that have the potential to harm the

national security” and to drop the reference to the harm to “Romania’s international

relations”.
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- Article 169 determines the sanctions for “disclosing
state secrets or documents, as well as other documents
or data, by the person in charge of handling them in

their line of duty, if such an act may harm the national
security” (7 to 15 years in prison); possession of secret
documents by authorized personnel but beyond the
line of duty (5 to 10 years in prison); any of the above

mentioned acts, if performed by any other person (1 to
7 years in prison).

The new version of the Penal Code  ?° was adopted in
2004, but its coming into force (initially scheduled for June
2005) has been already postponed twice, for one year each
time. This new version provides for the following crimes:

- Article 272 determines the sanctions for “transmitting
state secret information to a foreign power or
organization or to their agents, as well as gathering
documents or information or the possession of such
documents by unauthorized persons for the intent
purpose to transmit them to a foreign power or
organizations or to their agents” (life term or 15 to 25
years of severe detention);

- Article 290 determines the sanctions for “disclosing
state secrets or officially secret information by people
who obtained that information in their line of duty, if
such an act may harm the national security” (15 to 20
years of severe detention); the possession of
documents containing state and trade secrets by
authorized personnel but beyond their line of duty is
punishable by 3 to 10 years of strict detention;

29 The Penal Code adopted in 2004, available at
http://www.dsclex.récoduri/codpenal_2004.htragcessed on August 7, 2006
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- Article 320 determines the sanctions for “negligence
that caused the destruction, the alteration, the lost or
the theft of a document containing state secret
information, as well as the act that allowed another
person to get hold of such information, if the act may

harm the interests of the state” (one to 3 years of strict

detention).

The Ministry of Justice asked for the postponement of
the implementation of this new version of the Code, claiming
that some of its provisions are unacceptable from the point of
view of international standards. Moreover, the Penal Code has
to be harmonized with the Criminal Procedure Code, a process
still in the initial phases. The Justice Ministry initiated its own
modifications to the Penal Code, which are to be submitted to
the Parliament. As a result of this “legislative fervor,” the “old
Code” and its restrictive provisions are still in force.

The adoption, in 2001, of the Free Access to
Information of Public Interest Act brought about a change
of philosophy. Article 12 lists the legitimate exceptions to the
free access to information of public interest, including state
secrets. In order to counter-act the existing legislation that
made protection of secrets a patriotic duty, Article 12(2) of the
law placed the full and exclusive responsibility for the
protection of state secrets on the individuals and institutions in
charge of handling them and on the public institutions who
hold them, as well as on the public bodies responsible for
protecting the classified information. While it is not the FOIA’s
role to set the norms for transp arency issues, the promoters of
the law seized this opportunity to bring about a legislative
change in this respect and used this window of political
opportunity for transparency. For the first time, regular
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individuals (journalists included) are exonerated from the
responsibility to protect the state secrets.3® Moreover, the law
reads that information that coul d hide a violation of the law
cannot be considered classified, thus indirectly opening the
way for the public interest test in cases of information

disclosure by the media,although this is not specifically stated.
Article 25 of the law specifically abrogates “all legal provisions
contrary to this law,” effective the day the law came into force.

In the spring of 2002, only months after the adoption of
FOIA legislation, Romania adopted a new Protection of
Classified Information Act,  ** which is not in line with the
access to information law. The law was adopted under the
alleged pressure by NATO, as the North-Atlantic Alliance was
about to decide whether to invite Romania to join it, which
would have entailed security obligations for the country.
Under this law, there are two types of classified
information:
- State secrets — defined as information related to
national security, whose disclosure may harm national
security and the defense of the country; (article 15 (d))
- Trade secrets — defined as information whose
disclosure may harm a legal person, be it public or
private. (Article 15(e))

% The law on state secrets no. 23/1971 (in force until 13 June 2002), used to read |
its Article 1: “The protection the state setxis a patriotic duty, an obligation of
honour of all the citizens of the Social®public of Romania — workers, peasants,
intellectuals, other categories of working people — and by this they contribute to the
defense of the revolutionary achievments of the Romanian people, of the
independence, sovereignity and the territorial integrity of our state”.
31 Law no. 182/2002, available lattp://legislatie.resurse-pentru-
democratie.org/182_2002.php, accessed
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The broad definition given to “trade secrets” and the
discretionary and unlimited powers bestowed onto the heads of
any public and private body and company allow the latter to
basically classify any information, reducing the opening effect
of the FOIA legislation. For example, the Senate declared that
all the documents related to senator’s travel (financial ones
included) are “trade secrets,” therefore inaccessible to the
public.

Article 16 places the responsibility for protecting state
secrets on “the authorized personnel, who generate, handle or
obtain it”.

Article 20 creates the right of all persons to challenge
the classified status, the degree of secrecy and the duration for
which information stays classified. A challenge can be brought
in front of the authority that decided on the classification,
which must follow the given administrative procedure.

Chapter V of the law re-states the “Obligations,
responsibilities and sanctions” related to the protection of
classified information and makes clear once again that only
authorized personnel and the heads of the institutions holding
classified information bear the responsibility for its protection.

Although the Access to Pubic Information Act affirms
that all older provisions contrary to the law are abrogated as
per the coming into force of th e Act no 544/2001, this did not
happen. There were no follow-up moves to identify the
“contrary provisions” and to start formal procedures for their
specific abrogation. As a result, the conflicting provisions are
used when they better suit certain interests.
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In one very recent case, these conflicting provisions
were used in an investigation against two journalists.

In February 2006, anonymous sources provided two
national dailies, Ziva and Romania Liberg with military
documents about Romanian and US troops in Afghanistan and
Irag. The newspapers exercised journalistic responsibility by
deciding not to publish the information and later handed the
documents to Romanian authorities. Nevertheless, two
journalists were charged with possession of classified
information. One of them was held in custody for two days and
the premises of both journalists were searched.** The
accusations against the two journalists were formulated based
on the 1991 National Security Act. “In demo cracies civilians,
including journalists, cannot be treated as criminals merely for
obtaining state secrets. Journalists are even entitled by law to
keep their confidential sources to themselves," writes the OSCE
Representative for Freedom of the Media, Miklos Haraszti, in
the letter he addressed to the Romanian Foreign Minister,
urging Romanian authorities to annul old laws that do not
comply with modern democratic standards.

Within weeks of the incident, the Defense Ministry
announced that they identified the source of the leakage and
that they had applied administrative sanctions against those
found guilty for it, while the pros ecutor’s office started criminal
investigations.

Still, despite these developments and the OSCE official’s
appeal, the investigations against the two journalists are still
continuing. The case was mentioned by the OSCE

%2 press release of the OSCE representéivEreedom of the Media, available at
http://www.osce.qgy/fom/item_1 18287.html, acsged on August 7, 2006
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Representative for Freedom of the Media in his Regular Report
to the Permanent Council (released on July 13, 2006) .3

VI. Access to public sources

Romania adopted its first ever Access to Information of
Public Interest Act®** in 2001. The law states that all information
produced or held by a public body is of public interest and shall
be accessible to any person, free of charge. Under the law, the
person requesting the information will not be asked to reveal
the reason why they require certain information. The law lists
the exceptions under which information can be excluded from
the free access of the public and describes the mechanisms
that each public body shall create in order to secure easy
access to information for citizens. The law provides for several
forms of request: in written fo rm, in an electronic format or
orally. An oral request can be answered on the spot, if the
information is available. Article 8 (5) of the law states: “oral
requests filed by media representatives shall be answered, as a
rule, immediately or within 24 hours.” This provision
establishes a minimal advantage for the media, creating a
special deadline — the 24 hour period. But taking into account
that all oral information should be answered on the spot, if the
information is available, this is not a true advantage, since the
article does not create a real cutting edge for the media.

¥ Regular Report to the Permanent Council by the Representative on Freedom of tl
Media, available at

http://www.osce.org/documesihtml/pdftohtml/19856 epdf.html, accessed on

August 7, 2006

34 Law 544/2001, available at http://www.publicinfo.ro/download/legea544.pdf,
accessed on August 6, 2006
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The whole of Section 2 of the law — articles 15 to 20 — is
dedicated to the media’'s access to information. The law
requires public bodies to appoint spokespersons to ease the
pro-active passing of information to the media. Generally, this
provision has been implemented. Spokespersons have been
appointed, but there is a clear need for further training in
media relations for these persons. Article 18 describes the
accreditation process, which must be quick (accreditations have
to be released within two days after they are requested) and
non-discriminatory. Public bodies can withdraw the
accreditation of a journalist if he or she acts in a manner that
disturbs the normal functioning of the public body.
Accreditations cannot be withdrawn based on the content of
the journalist's articles. If a public body withdraws the
accreditation of a journalist, th e media he or she works with
can ask for another representative to be accredited. The
implementation norms of the law 544/2001 explain that
accreditation should play the role of a clearance that
guarantees the speedy access of jaurnalists to premises or to
events that require a special degree of security. Access to
public information held by a certain institution is in no way
limited to those who are accredited with that institution.
Despite the general good reception of the implementation
norms, there were cases (for example, the Prosecutor’s Office
in Bucharest, the mayor’s office in Bacau) when the authorities
withdrew the accreditation of jo urnalists as a result of their
critical reporting. Under pressure from civil society, the
measures were reversed promptly. Still, the idea of critical
journalists being “disruptive” is relatively prevalent. In the
spring of 2006, the Senate discussed the idea of introducing
new regulations (even a law) to restrict the access of
journalists to the Senate’s building because their reporting
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ruins the body’s image; however, this idea has not been
pursued so far.

VIl. Conclusions and recommendations

The recent developments that led to the
decriminalization of insult and libel represent (probably the
last) big breakthrough in shaping up a liberal and supportive
legal environment for the practi ce of journalism. Analyzing the
legislation that can impact media content, one can say that
there are enough legal provisions to secure both the free
exercise of journalists’ rights and sufficient protection for those
who seek redress.

There are still some “parasitic” provisions, especially in
the Penal Code, punitive articles stemming out of old
Communist rules or from the nationalistic rhetoric characteristic
of the early 1990s when these laws were drafted. Civil society
is continually pressuring Paliament to eliminate these
provisions and to bring them in line with the internationally
accepted standards. This kind of work should be continued
until conflicting provisions are harmonized and any possible
interpretation that would allow for the restriction of the media
freedom can be avoided.

Still, Romanian media legislation does not stand
completely alone; nor does any other legislation, for that
matter. It is subject to influen ces and trends that affect other
countries. It is a well-known fact that anti-terrorism legislation
brought about a series of (sometimes unnecessary) limitations
to the freedom of informatio n and the freedom of speech
everywhere, even in the most advanced democracies.
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Moreover, the recent Danish cartoon scandal raised concerns
regarding the protection of religious beliefs, which was in some
cases remedied to the detriment of the freedom of
expression

It is the task of the me dia community, watch dogs and
free speech activists to monitor such trends and take energetic
action against moves that may represent a backslide.

EU accession will add to this problem, as Romania will
be required to abide by and implement the EU regulations.
There are a set of EU documents that affect the media field, in
both content and functioning. Disseminating and explaining
these documents is another task for the media community and
civil society organizations. At the same time, these actors have
to connect themselves to the European watchdog and
advocacy movement, to be able to contribute to — and not only
be at the receiving end of — the continental push for press
freedom.

While the proper crafting of the laws is important, their
implementation is vital. There have been cases when good
legislation was not implemented, sometimes out of sheer
ignorance on the part of public authorities. New developments
in decriminalizing defamation should be closely monitored to
see how they work in practice and how journalists make the
best of their newly gained freedom.

% For example, when the draft law on religious cults was debated in Romania,
members of the culture and media comeeittinanimously voted for an amendment
that would punish "offences against religious symbols." This occurred directly
following a years-long fight by civil society to strike the provision in the Penal Code
that sanctioned “offenses against national symbols.” The provision in the Penal
Code was finally repealed, which demonstrates the lack of consistency and the
opportunism of the law-makers.
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Of course, the freedom of the media unquestionably
comes with increased responsibility in terms of self-regulation.
The decriminalization of defamation in Romania presents the
media with a huge task: They have to make good on their
pledge to self-regulate and take active steps to enforce the
ethical codes available. The consstent enforcement of ethical
norms “in-the-newsroom” will bear immediate and visible
results in terms of the quality of reporting and will create a
baseline for the public. Such an approach will create a critical
mass of good practices in journalism and will raise the overall
quality of media offerings.

In time, this will lead to the necessary shared
understanding of journalism ethics and will create the
foundation for a unique enforcement system. This process will
not happen naturally, though. It is the responsibility of media
associations and watchdog organizations, as well as trade
unions and owners’ associations tocooperate in order to secure
a good pace for this process and to ensure the candid
participation of all stakeholders. The involvement of the public
— as the beneficiary of the media products and those on whose
behalf the media exercise their informational function — is
absolutely crucial.

Recommendations

1. To identify all the legal provisions that are either conflicting
or restrict media freedom and create a public “to do list” for
future advocacy moves. To start a coherent advocacy
campaign for preserving the access to information to the
largest extent possible by amending the Classified
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Information Act, the National Security Act and the Penal
Code.

. To set up a cooperative task force meant to identify in the
very early stages of legislation bills and draft norms that
may have an impact on media freedom and to alert the
community.

. To create a “quick reaction” cooperative mechanism
(including most of the stakehol ders) able to raise the public
awareness and trigger a public response to threats to media
freedom.

. To start a consultation process aimed at harmonizing the
existing Ethical Codes and to develop the same
understanding of the ethical norms.

. To cooperate with professional associations, newsrooms
and trade wunions in order to achieve an active
implementation of ethical norms and conduct within each
newsroom.

. To increase the visibility of the professional groups’ reaction
to blatant violations of ethical norms.

. To educate media consumers alout how media works, what
the rights and obligations of journalists are, as well as the
rights and courses of action available to media consumers.

. To encourage the stakeholdersto consider ways and means
that will lead to a unified en forcement of a self-regulation
mechanism.
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Serbhia

By Milica Miletic

Executive summary

The media scene in Serbia has made significant progress
over the past six years. Moving away from the repressive
regime and abandoning some very oppressive laws has been a
significant step towards the full exercise of freedom of
expression. A significant body of new legislation aiming to
protect the freedom of expression has been passed, which,
even though it has certain flaws and questionable provisions,
can be considered a sufficient framework for observance of this
right. A new Public Information Act was passed; also, a
Broadcasting Act has been adopted, as well as some
fundamental laws such as the Free Access to Information of
Public Importance Act, which ensures observance of the public’s
right to know. Consequently, the number of attacks and actions
against journalists and media outlets has significantly
decreased. Nevertheless, each attack or threat to journalists,
which still sporadically occur, should be addressed vigorously
and publicly condemned. Even though the legislative framework
is considered to be relatively sufficient, implementation has
turned out to be a source of numerous problems. These
problems in implementation arise for different reasons: lack of
knowledge; rigid old structures that are slow to accept and
apply new policies and legislation; and, what is most worrying,
political and economic influence and in some cases even
legislative interventions that hinder freedom of expression. Two
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paradigmatic examples of such problems are: 1) the
guestionable court rulings in some cases, combined disrespect
by the affected parties for the rulings in others; and 2) the

amendment of legislation in order to provide privileges for

certain interested parties. The Government seems unprepared
to abandon the policy of influencing the media, while the

judiciary fails to facilitate adherence to the laws, due to both

lack of capacities and corruption. Furthermore, there are still

some important legislative acts yet to be passed, namely
complete decriminalization of libel and insult, adoption of the

State Secrets Act and amendnents to the Free Access to
Information Act that would provide protection for

whistleblowers.

However, the liberalisation of the media and alleviation
of repression have uncovered another important aspect of the
freedom of expression. While there are generally opportunities
for journalists to report objectively and free of pressure, they
often fail to adhere to the ru les of professional and ethic
conduct. The general level of journalism in Serbia is low, with
sensationalism and crude economic interests prevailing over
ethics. There are still many cases of misdemeanours conducted
by journalists, which are very often neglected and regarded as
unimportant. This practice undermines credibility and the status
of the profession, seriously damaging and hindering the right of
the public to objective and unbiased information. The violation
of privacy is a serious issue, since unfounded claims and false
information are aired and distribu ted regularly. The solution is
twofold: first, it is necessary to compel the state authorities and
judiciary to closely observe the implementation of the laws and
react in cases in which ex officio action is stipulated. Secondly,
there is an urgent need for the adoption of the general Ethical
Code and for an independent body that would have sufficient
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competence and power to ensure complete adherence to it.
Current developments suggest that the Draft Code proposed by
the two major journalists’ associations could be a sufficient tool
for improving the situation in th e Serbian media field; however,
the process of establishing the Media Council is slow, thus the
future structure of the body st ill remains unclear and uncertain.

Context
Statistical overview

Population:
7.5 million (Serbs 82.86%; Hungarians 3.91%, Bosniak 1.82%,
Roma 1.44%; Croats, Bulgarians, Slovak and others)

GDP per capita (2005):
$4,400 for Serbia (including Kosovo) agriculture: 16.6%,
industry: 25.5% , services.:57.9%

Direct foreign investment (2005):
1,3 billion USD

Unemployment:
20,8 % (without Kosovo)

Average salary:
330 USD

Political scene:

unicameral National Assembly (250 MPs) composed of the
Serbian Radical Partyor SRS (a right-oriented party) 83 and
Government Coalition: Democratic Party of Serbia53,
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Democratic Party37, G17 Plus34, Serbian Renewal Movement,
SPO + New Serbig NS 22, Socialist Party of Serbig SPS 22

The first wave of privatization in Serbia, in 2002 and part
of 2003, witnessed the sale of enterprisesbelonging to
industries that were more attr active to the market; there was
more explicit interest on the part of potential buyers. Those
enterprises had readily available and fairly complete
documentation, while their management demonstrated high
initiative and readiness for privatization.

The stormy political scene in Serbia is full of very serious
iIssues that need to be resolved. Montenegro’s declaration of
independence left the state to deal with the issue of
transferring duties and adopting legislation that would replace
the those that had been adopted on the national level.
Negotiations on the future stat us of Kosovo are ongoing, taking
up much of the political attention in the country. Negotiations
on signing the Stabilization and Association Agreement with the
European Union have been hdted, due to insufficient
cooperation with the Hague Tribunal, more specifically due to
lingering reluctance to arrest and deliver Ratko Mladic to the
Tribunal. There is an urgent need to adopt a new constitution,
a problem that in public discourse is very often linked with new
Parliamentary elections.

However, issues over media regulation are still very high
on the country’s agenda; that is not say they are a priority, but
rather that such issues are nevertheless of serious concern.

Reports dealing with media issues usually start with a
reminder that six years have passed since the downfall of
Slobodan Milosevic's socialist rgime and that promises made
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by the opposition in 2000 were not kept. There is a serious
problem with reforms being stalled, which leaves the media
sector in a poor condition, if judged by professional and
European standards.

The infamous date October 5, 2000, that symbolized the
beginning of democratic changes (the day of mass democratic
rebellion calling for Milosevic’s resignation after the electoral
victory of the Democratic Coalition) was readily greeted by
media activists, who had already formed working groups to
work on drafting media laws. At that time, the draft proposals
were almost complete, and due to the new political structures
the new Parliament should have been able to easily adopt these
proposals. However, the proposals were amended in the course
of parliamentary procedures, while some provisions were
removed or significantly changed.

Over the past six years key media laws have been
adopted: the Public Information Act, the Broadcasting Act, the
Advertising Act, and the Free Access to Information of Public
Importance Act. However, the implementation of these laws is
still an object of criticism by professional associations and
media experts. Nevertheless, progress has been made.
Legislation adopted not only provides a framework for decent
media operation, but also it creates opportunities for
improvement by engaging professionals as well as the public.

On the other hand, in the newly-established democratic
society in Serbia, there is a danger of further deterioration of
the media sector. Apart from political elites with their agendas
and preoccupations, the media have missed the chance to
arrange their own playing field and to establish self-regulation
mechanisms and professional sandards. Only recently, media
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outlets and professional assocations have called upon the
president of Serbia not to sign the new amendments to the
Broadcasting Act, while radio stations and television channels
that have acquired licences for broadcasting are afraid that the
whole licensing procedure will be annulled, due to several
guestionable decisions. The Council of the Republic
Broadcasting Agency is widely resented in the public, while
administrative proceedings before the Supreme Court are
ongoing.

The founding of a Press Council by the Professional
Journalists Associations, an organization which would deal with
the ethical and professional conduct of media, is just in
preliminary stages, with ethical codes on the verge of being
adopted by both major professional associations in Serbia.

Freedom of expression

Legislation regulating freedom of expression

Freedom of expression, which is considered a basic
human rights, is guaranteed by the Serbian Constitution in
accordance with the European Convention on Human Rights.

The Public Information Act (PIA) is the basic law
regulating media in Serbia. It regulates the right to public
information as a right to the freedom of expression and of
thought and also regulates the rights and obligations of persons
involved in the public information process.

It seems that this law, passed on April 22, 2003, by the
Serbian Parliament during a state of emergency enacted after
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the assassination of the Prime Mnister Zoran Djindjic, clearly
and appropriately defines and guarantees freedom of speech.
However, it is more important to look at the practice of
implementation of this law and the ways in which it affects and
governs the state-of-affairs in th e media in Serbia. Beside the
fact that this law was adopted un der extraordinary conditions, it
Is even more indicative that the version adopted underwent a
peculiar process. The draft law prepared by the expert working
group formed by the Media Center and consisting of members
of numerous professional and expert associations was amended
during the parliamentary procedures, in such a way that it
contains some questionable provisions.

On the one hand, some of the law’s provisions may be
perceived as repressive, for example Articles 17-19 allow for so-
called “censorship by suspension” Namely, these articles
stipulate that upon a motion by the public prosecutor (within 12
hours upon receipt of the moti on), the court may pronounce a
temporary ban until an irrevocable ruling on the ban comes into
force, ordering all copies of the newspaper to be confiscated by
the Ministry of Interior. This provision has been used only
twice, in the case of the magazine Svedok which published an
interview with the prime suspect for the murder of the Prime
Minister Zoran Djinjic, and against a local television channel
when videotapes were confiscated. In the latter case, five
minutes after political commentary criticizing work of the
County Prosecutor and several oher judges, prosecutors and
barristers was aired on local 7V5 police confiscated the video
material on a motion by the County Prosecutor.

On the other hand, some provisions are too vague and
as such allow for very liberal interpretations of journalists’
responsibilities. Namely, provisons stipulating the right and
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obligation of the journalists and editors to convey the
information from third parties using quotation and their
statements, ideas and opinions accurately and thoroughly, have
proven to be a little too liberal, freeing journalists of any
responsibility for dissemination of indecent, inaccurate and false
information.

However, the main problem with the media scene in
Serbia is not the inadequacy of legislation but rather the
iImplementation of laws, both by the journalists and by the state
authorities responsible for such implementation. Due to the
generally low level of the culture of communication and
expression, the press is filled with pornography, especially on
the cover pages, as well as statements (even headlines) that
grossly violate the presumption of innocence and the right to
privacy. Regrettably, journalists and editors for the most part
lack any sense of responsibility in such cases, thus affected
people have no redress to protect their rights.

In accordance with the Public Information Act, access to
the media industry and market is not restricted. Unlike for the
broadcast media, there is no licensing for the print press, only
registration. By adopting the law, the policy of registering
media with the Ministry of Info rmation (which ceased to exist)
was abandoned, replaced by a registration procedure identical
to the registration of any comme rcial enterprise. The founder of
a media outlet is under obligation to register with the
Commercial Registry. The founder of a newspaper or television
production also needs to be clearly identified in an Even though
the media outlet does not enjoy th e status of a legal person, it
Is possible to identify all of th e media owners by browsing the
Register using the code of operation.
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Media outlets may not be founded, either directly or
indirectly, by the state, a territo rial autonomy municipality, or
by an institution or company that is prevalently state-owned or
that is fully or predominantly funded from public revenues,
unless such a possibility is envisaged by a separate
Broadcasting Act. As an exception, the state may establish a
news agency under a separate law.

Media outlets are exempt from the general VAT Act,
being subjected to eight percent instead of the general 18
percent VAT. Regard other tax exemptions, there is no
difference between the media industry and any other industry.

The Broadcasting Act

The Broadcasting Act was adopted in July 2002,
replacing the outdated Radio and Television Act that had been
in force since 1991. For the first time the law introduced an
independent regulatory authority, the Republic Broadcasting
Agency (RBA), as a regulator with a wide of duties in
broadcasting, including licensing of privately-owned
broadcasting media outlets. Although the Broadcasting Act was
adopted in 2002, the Broadcasting Agency became fully
operational only in 2005, after a series of controversies.

It started off with the nomination and election of the
RBC members, a process which was carried out in an untimely
(it was done eight months after th e date stipulated by the law),
non-transparent and secretive (biographical details of several
members were not available to the public, which resulted in the
resignation of two members nominated by professional
journalists), and arbitrary fashion (Parliament decided to re-
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election the disputed members). Such conduct undermined the
professional credibility, independence and legitimacy of the

RBA. Two amendments to the Broadcasting Act, concerning
nomination of members and the nature of their mandates,

passed in 2003 and 2005 respectiwely, followed by the re-

election of the previously disputed members into the newly-

elected RBC, has demonstrated that the state is not very eager

to transfer these very important duties to the truly independent

body. No media expertsare represented on the new council,

Parliament completely disregarded public protests regarding the

decision. Serbia’'s media scene had witnessed a somewhat
paradoxical situation — while the duties of the independent

body were widened, state influence has seriously impeded its
independence and professionalism, thus derogating the whole
idea of state-independent and unbiased regulation of the

broadcast media.

Two Council’'s main tasks were to adopt a Broadcasting
Development Strategy and to allocate frequencies for
broadcasting. Needless to say, inplementation of both of these
project did not proceed without controversy. The hastily
adopted strategy was criticized for failing to recognise and
determine the specific needs of the population, thus leaving
criteria for frequency allocation vague and open to arbitrary
decisions.

The whole saga climaxed over the allocation of
frequencies for broadcasting on the national level. Given that
the council was supposed to regulate a veritable media jungle
of over 750 radio stations and television channels, it was of
crucial importance to establish a competitive, fair and apolitical
procedure for license allocation. The council has been widely
criticized for its dubious evaluation of the proposals submitted
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for the acquisition of national broadcasting frequencies.
Evaluation of the proposals was processed according to criteria
that were presented to the public after the proposals had
already been submitted, during the deliberation process. The
fees that the “lucky winners” we re suppose to pay were set
considerably high: 60.7 million dinars (700,000 EUR) annually
for a national television license and five time less for a radio
licence at the same level, while the fee for regional
broadcasting was set at 22.8 and 4.5 million dinars (260,000
EUR and 52,000 EUR) for televison and radio respectively.
According to the Council Decisbon issued on April 19, 2006
national coverage licenses were granted to Avala TV, B9Z,
Kosava/Happy TV, Pinkand Foxfor television broadcasting, and
to B92, Index, Radio S, Radio Fokusand Roadstarfor radio.

The decision was met with public rage over both the
approved proposals (7V Avalahad never been aired) and the
rejected proposals, which led to more bitter disputes. While
RTLs complaint was dismissed within 24 hours, BK TV after
airing fierce criticism of the d ecisions, was denied a temporary
license and forced to cease broadasting on the grounds that it
was impeding the work of the independent body. BK 7Vfiled a
complaint with the Supreme Court, which overruled the
council’s decision. The council's immediate reaction was to
adopt a new decision consisting of the same content, thus
demonstrating the Council’'s profound disrespect for the Court.

It may be concluded that the council has practised its
independence and duties as if it is holds discretionary power to
issue licences, even though the Broadcasting Act clearly
stipulates that the decision should be made according to
established conditions and standards for production and
distribution of programming and with the highest regard for
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non-discriminatory, objective and measurable criteria. The
impression among the public was that the whole process was
highly political, driven by the interest of the economic moguls,
The crisis has been further fuelled by the latest development,
which has occurred in the aftermath of the whole process. The
Democratic Party of Serbia (DSS) Parliamentary caucus has
submitted a proposal for amending the Broadcast Act, which
has further stirred up the public. One of the most problematic
provisions in the proposal is one according to which the legal
deadline for airing programming after acquiring the licence is
being extended from 60 to 120 days (a deadline that Foxand
Avala have already violated). A second, even more dubious
provision, stipulates that the financial reports and budget
proposals should be submitted to and approved by the
Government and not to the Parliament. Finally, the powers of
the RBA are further extended, allowing the RBA not only to
adopt a decision to withdraw broadcasting licences, but also to
execute such withdrawals in practice by officially sealing off the
premises of the broadcaster. Even though Parliament passed
the amendments using an expedited procedure, the President
of Serbia, Mr. Boris Tadic, on July 27, 2006 exercised his power
to return the law to Parliame nt by refusing to sign it.

Protection of sources

Even though there is not a specific “shield law”
guaranteeing protection of sources, there is what might be
called a “shield article” in the Public Information Act (PIA): “A
journalist is not obliged to reveal data related to his or her
source of information.” This article is harmonized with
provisions in the new Penal Code which entered into force on
January 1, 2006; this right is enjoyed by journalists, editors,
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editors-in-chief and publishers, both in the print press and the
broadcast media. Furthermore, since the PIA does not
specifically exclude the internet, the general formulation may
be applied to all media.

However, the same article regulates that the right is not
absolute, stipulating that the above- mentioned right does not
apply if the data refer to a criminal act or to a perpetrator of a
crime punishable by a minimum prison sentence of five years,
which, within Serbian legal system, is considered a grave
offence. The court may order the source to be disclosed;
however, no such cases has occured recently. Since there is no
precise stipulation in the Penal Code and there has not been
such case before the court, it is unclear what the penalty for a
journalist in such a case would be if he or she refused to reveal
sources.

The Law does not cover the right of the source to be
anonymous in the event that a journalist reveals his or her
source, disregarding the source’s request to stay anonymous,
thus the whole issue is left for th e Ethical Code to deal with. In
other words, journalist is not lega lly responsible for such action
en generale, but only if the case were to be brought before a
civil court on other charges (libel, insult, damages, etc.)

Free access to informat ion and state secrets

The Free Access to Information of Public Importance Act
(FAI Act) in Serbia became effective on November 13, 2004.
The FAI Act regulates free access toinformation for all citizens,
including journalists. Even though frequently considered to be a
“media” law, the right to acce ss to information should be
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considered as one of the fundamental rights that ensures
transparent government that can be held accountable to the
public, and as a right that ensures the full exercise of other
fundamental rights, including the right to information. Through
this law, an independent post was formed to monitor and
implement the law, namely th e Commissioner far Information
of Public Importance, which holds the status of a second-
instance organ (the first instance body being the governmental
institution that had been requ ested to release information).
Besides monitoring and overseeng the implementation of the
law, the Commissioner may initiate amendments to the
regulation that deals with the right to free access to
information. Mr. Rodoljub Sabic was elected to be the first
Commissioner for a seven-year term.

Under this law, media outlets and journalists do not have
preferential treatment. The only two provisions that distinguish
journalists and associations for human rights protection from
others is one that states that such groups are not charged the
costs that occur in the process of handling requested
information (copying, posting, et c); the second such provision
is the indiscrimination clause, which prohibits discrimination
between different media outlets. The second provision was at
stake in two cases. In one of them, the Ministry of Interior
denied a request for information submitted by the television
channel B92 After the Commissioner demanded the disclosure
of the information in qu estion, upon request by B92 crew, the
information was first delivered to the daily press, then to B92

This provision can also be applied to the procedure of
accreditation of journalists for specific state meetings,
conferences, etc. According to this provision, no media outlet
should be discriminated against. Foreign reporters are
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accredited with the Ministry of Culture and Media, where there
have not been any registered cases of denied accreditation. The
accreditation procedure for meetings of official government
body depends on the nature of the matter discussed.
Parliamentary Sessions are open; annual accreditation is issued
by the Parliament’s Administration Office, while accreditation for
attending Government meetings is issued by the Office for
Public Relations. Both Paliamentary committees and
Government meetings are closed to the public if the matter on
the agenda is considered to be a state secret (i.e., session of
the Parliamentary Committee for Security are usually closed to
the public). However, journalists often complain about state
Institutions being secretive, especially the Security Information
Agency and the Ministry of Interior, which often request that a
precise list of questions be mailed or faxed in advance.

Surprisingly, right after the law entered into force,
journalists did not exercise their rights very often; the situation
to this day has remained substantially unchanged. The leading
role in exercising the law was left to the civil sector. Over the
course of two years, various non-governmental organisations
and individuals filed over 3,000 requests for information to
various authorities in Serbia. In the one-and-a-half years that
the law has been in effect, practice has shown better results
than those achieved in most of the other countries that were in
economic and political transition when they implemented similar
laws. Large numbers of people were informed, state bodies’
silence was tackled on numerous occasions, while the
Commissioner himself took a very active role in the
implementation and observance of the law. However, there are
three groups of problems that have come to light.
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Firstly, there is insufficient knowledge and in some cases
complete non-compliance with the law on th e part of the state
bodies, combined with a lack of interest in exercising FAI rights
on the part of the public. Public campaigns, educational trainers
and programs for developing court practices regarding this law
have already tackled this issue.

Secondly, various shortcomings and limitations of the
law became evident, establishing the need for further
amendments. Since free access to information is one of the
basic human rights, it should be included in the new
constitution. Furthermore, the institution of the Commissioner
should also be provided with a constitutional basis, since the
practice both in Serbia and abroad has shown that such a body
Is a very efficient way to ensure free access to information.
Securing for the Commissioner the right to challenge decisions
of the President of the Republic, the National Assembly, the
Government, the Supreme Court, the Constitutional Court and
the Republican Public prosecutor would be an important step
towards strengthening the Free Access to Information Act.

Finally, the need to protect civil servants who, in
contravention of the obligation to preserve secrets, place at the
disposal of the public documents that reveal the presence of
unlawful and impermissible actions and thereby protect the
public interest (protection of “whistle-blowers”) leads to the
third group of problems that arise from the inadequate
legislation on state, military and official secrets. The lack of
existence of a law on handling secrets (instead, this subject is
regulated by more than one hundred legislative acts and pieces
of secondary legislation) has, since the Free Access to
Information Act was adopted, frequently proved to be a basis
for abusing the right of free access to information. Restriction
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of the right of access to informat ion in the area of confidential
documents, which takes place quite frequently, can be
prevented only by adopting a specific law on handling secrets,
which would provide for the foll owing: an establishment of a
single procedure for classifying the level of secrecy; a definition
of the concepts of state, military and official secrets; a
definition of a new classification of secrets; a definition of the
requirements for classifying data under each of the secrecy
categories; the possibility for inspecting such data; the
establishment of an organ that would look after the protection
of secrets; clear explication of the responsibility of handlers of
secrets; and an obligation to implement a public interest test,
regardless of the form of the document, before every secrecy
classification.

Under the current legislation, the Commissioner rules in
individual cases by applying the three-part test provided by
Article 10, para 2 of the European Convention on Human
Rights, to establish whether the public interest to know
overrides the need to preserve a state or official secret. This
test should be used in any instance when there is a conflict
between FAI rights and interests that prevent disclosure of
information.

This situation can be nicely illustrated by a case involving
the non-governmental organisation Youth Initiative for Human
Rights, which, at the end of October 2005, requested
information on how many individuals were tapped by the
Security Information Agency. The request was quickly denied,
on the grounds that it was a state secret. However, the NGO
filed a complaint with the Commissioner, who ruled that there
was no harm to the interests of the state in the disclosure of
such information, since no details about who was tapped and
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when had been requested. The Security Information Agency
decided to shield itself behind the tradition of state secrecy,
completely disregarding the public’'s right to know. The
information in question was statistical data, the disclosure of
which would have no impact on the operation of the agency
bodies, even though the data concerned an area that was
traditionally considered a secret information; thus, protection of
this data did not fall into th e category of interests whose
observance overrides the right to free access to information.
However, even after the ruling by the Commissioner, the
Agency did not provide the requested information, but appealed
to the Supreme Court, initiating an administrative proceeding
over the case. On May 23, 2006, the Supreme Court ruled that
the information should be provided within three days, but the
Agency to this day still disregards the ruling.

The Penal Code stipulates that if a state or military
secret is disclosed, the perpetrator, whoever he or she is, shall
be sentenced to one to ten years in prison. An exception to this
is when the information disclosed pertains to a case of gross
human rights violations, violation of the constitutional order or
to the cover-up of an offence that carries a minimum
punishment of five years in prison.

Defamation: national legislation and court
practice

Serbia is one of the countries in Europe in which
journalists are tried for defamati on in accordance with the Penal
Code, while in many other countries it is regulated only by civil
law. After the amendments in 2005 (adopted at the end of
2005 and entering into force on January 1, 2006), the threat of
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iImprisonment was abolished, but defamation and libel are still
regulated by the Penal, not the Civil, Code (thus,
decriminalization has not been carried out).

Libel is still regulated by the Penal Code, but only
financial penalties may be imposed. However, instead of
making the presumption of innocence, Serbian courts continue
to engage in the harmful practice of placing the burden of proof
of innocence on journalists. Some media legislation experts
maintain that a prison sentence is still a possibility, because if a
convicted journalist refuses to pay or cannot pay the typically
severe fines for defamation (which are sometimes up to a
million dinars, i.e., 1200 EUR), the journalist could end up in
jail.

The Penal Code does not precisely define “insult,” while
“libel” is defined as harm inflicted upon someone’s honour or
reputation by expressing or circulating untrue information. Libel
proceedings can only be initiated by a complaint of the affected
party and not ex officio. Defamation charges cannot be pressed
by public bodies and institutions. The Penal Code distinguishes
between value-judgments (insult) an d statements of fact (libel).
Penalties are graver for libel, thus the fines are double the ones
that can be levied for insult. Fines for insult and libel are graver
if they are committed through th e print press or the broadcast
media. The journalist, the responsible editor and the legal
person who is the founder of th e media outlet shall, according
to the Public Information Law, not be held liable for damages if
the inaccurate or incomplete information was an accurate quote
from a public parliament debate, a public debate in a
parliamentary body, a court proceeding or a document provided
by a competent state body. However, the case of the journalist
Zeljko Bodrozic suggests that this provision is not adequately
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observed by the judiciary. Mr. Bodrozic was sentenced for libel,
even though he used official documentation from the Ministry
of Interior when claiming that the plaintiff was a criminal.

While in theory the criminal code and acts do not
distinguish between public officials and common citizens, in
practice public officials and public personalities in Serbia enjoy
greater protection from the courts regarding defamation
litigation, which is not the case in Western Europe, where
public officials are subjected to greater criticism and scrutiny by
the media and public opinion.

Besides libel and insult, a journalist can also be
sentenced on other grounds, such as for “revealing or
spreading abroad personal information or family conditions”
(regulated by Article 172 of th e Penal Code); the sentence can
range from fine up to six months, and in the case of spreading
guestionable information through a media outlet, can be up to
one year of imprisonment. Articles 173, 174 and 175 of the
Penal Code stipulate a penal sum or a sentence of confinement
of three months for those who publ icly insult the state, the flag,
the national coat of arms, any ethnic group, international
organizations, the United Nations, the International Red Cross,
or any other organisation of which Serbia is a member.

There is another continuous threat to journalists, namely
the possibility of being punished not only for revealing, but also
for “spreading abroad” information or, as it is defined in the
Penal Code, “deliberate launching news intended to insult
someone.” Spreading abroad someone’s words is what
journalists actually do, and bearing in mind that the courts are
not very sympathetic to the media, it is obvious that this
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provision can potentially be used as a very efficient means for
suppressing the freedom of the media. Once again, the problem
is in the field of court practice; that is, journalists’ treatment of
a case depends on which judge tries the case, how independent
from political and other authority he or she is (systematic
lustration of the Serbian judicial sector has not been
performed), and how experienced he or she is in the field. The
situation is much more dire outside of Belgrade.

Another case involving Mr. Bodrozic is once again a
paradigmatic example: on January 21, 2002, Mr. Dmitar Segrt
filed private criminal complaints of libel and insult against Zeljko
Bodrozic in the Kikinda Municipal Court, for a commentary
entitled “Born for Reform”. Bodr ozic had written of Segrt that
the latter, “being another supporter of Slobo [Slobodan
Milosevic]” who “spent millions for the SPS [Socialist Party of
Serbia] and JUL [Yugoslav Left] campaigns” and realised that
“there was no way out”, decided “to give the finger to his party
and become a great supporter of reforms.” At the time the
article was published, Segrt was General Manager of Toza
Markovic company in Kikinda, and prior to that had held high
offices within the Socialist Party of Serbia; he was also Head of
the Parliamentary Club of that party in the Parliament of what
was then the Federal Republic of Yugoslavia.

On May 14, 2002, the court convicted the author of
criminal insult, but acquitted him on the charge of libel. It
dismissed the libel charge on the basis that the factual aspects
of the extracts in question were, in fact, true and correct. As to
the charge of insult, the Court found that the extracts were
“actually abusive” and “inflictfed] damage to the honour and
reputation of the private plaintif f.” Rather than constituting, as
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argued by the author, “serious jo urnalistic comment in which he
used sarcasm,” the Court decided that the words used:

are not the expressions that would be used in serious
criticism; on the contrary, these are generally accepted words
that cause derision and belittling by the social environment.

In the Court’'s view the use of slang words and emphasised
guotations, rather than “a literary language that would be

appropriate for such a criticism,” showed that the expressions
employed:

were used with the intention to belittle the private plaintiff
and expose him to ridicule, and therefore this and such an act of
his, though it was do ne within the performa nce of the journalist
profession, Is indeed a criminal offence [of insult].

The Municipal Court in Kikinda, Serbia, sentenced Zeljko
Bodrozic, a journalist with the Kikindskenewspaper, to a fine of
10,000 Dinars (i.e., approximately the average monthly salary
in Serbia during that period). The District Court in Zrenjanin
dismissed Bodrozic's appeal, exphining that the article was,
indeed, insulting. But, on behalf of Mr. Bodrozi {j the Human
Rights Committee brought this case to the consideration of the
United Nations Human Rights Committee), which ordered
Serbia and Montenegro to annul the sentence and compensate
the convicted journalist. The Committee also concluded that,
when dealing with public debate on personalities from political
life, and especially in the media, special attention should be
paid to unhindered expression.

Even though there is a legal possibility for legal entities
to press charges against journalists on the grounds of the civil
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law, such cases have not occurred. The probable reason is the
fact that such proceedings take a much longer time. The usual
strategy deployed is to start both criminal and civil proceedings,
then to use the ruling of th e criminal court in the civic
proceedings, thus leaving the civil court only to set the
compensation amount. According to the Penal Code, there is a
maximum fine for both libel and insult, while there is no

limitation for determining compensation for damages in civil

proceedings.

Accountability of Journalists

Ethical Codes

The two major journalists’ associations in Serbia, the
Independent Journalists’ Association of Serbia (Nezavisno
udruzenje novinara Srbije, NUNS) and the Association of
Journalists of Serbia (Udruzenje novinara Srbije, UNS), after
several years of working in different direction and fighting over
premises,*® have finally gathered together to establish the first
self-regulatory body in Serbia. The unified Draft Journalists’
Code was finally written in March 2006; this Draft Code, once
launching, approved and signed by journalists all over the
country, should replace the associations’ individual codes that
had been previously adopted. Adopting a unified Code of Ethics
Is intended to be the very first step toward establishing a media
council in Serbia. At this moment, the process of establishing
the Council is in the phase of promoting the Draft Code.

3 Both associations are situated on theesaddress, in the very same building,
each claiming to have an exclusive right to the facility.
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Members of the working group that prepared the (two
representatives per association, namely Dragan Janjic and
Dmitrije Boarov representing the NUNS and Nino Brajovic and
Miroslav Pusic representing UNS) together with other media
experts have actively engaged in promotion of the draft code,
fostering debate with other associations’ representatives, as
well as with journalists, editors and media owners in Serbia.
Numerous roundtables and open discussions on the Draft Code
have been organized all over the Serbia, while NUNS is still e-
mailing this document to all the members, asking for
suggestions and comments on the document.

At the moment, numerous issues regarding the Council
have not yet been precisely established, i.e., what its duties
would be, how many members the Council would consist of,
who would be allowed to nominate them, how the Council
should be financed and what the mechanism and sanctions
used by the council would be. The working group that prepared
the Draft recommends not including state officials on the
Council, but instead gathering prominent representatives of
journalists’ associations for members of the council. Having in
mind previous experiences of state regulation and state
interference in media sector, this idea is widely supported, but
it subsequently raises the question of financing that body, i.e.,
is it reasonable to expect this Council to be financially
supported by the State?

The Draft Code is relatively short (consisting of a
preamble plus nine articles), containing the principles of
reporting accurately and free from pressures, regulating
responsibility of journalists and th eir relation to their sources of
information, dismissing dishonest methods, upholding respect
for private life, prohibiting the publication of unfounded claims,
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defining protection and support provided by the Journalists’
association, etc. The Draft Code is available on the NUNS web
site.®’

While the two professional associations of journalists in Serbia
have internal codes, no media outlet has one of its own. The
Serbian media do not practice use of internal codes, although
there are no legal obstacles preventing them from adopting
one. Observance of ethical standards and norms is monitored
by the Courts of Honour, which were established under the
auspices of the journalistic associations (either UNS or the
NUNS, depending on which organization a journalist is a
member of). For example, when it is noticed that a media
outlet or a member of NUNS does not follow these principles
and standards, the Court of Honour may publicly express its
own position regarding the unethical conduct and publicly
criticize the editorial board or journalists. If unethical conduct
was perpetrated by members of the Association, NUNS may
undertake the procedure of temp orary or permanent exclusion
from the Association. However, it seems that these entities
have very narrow competencies, dealing only with large
incidents and reacting only to specific complaints. The Court of
Honour’s criticism has a little effect, especially in cases when
the criticized journalists are not members of the respective
Association.

The comment on ethics made by Dragan. J. Vucicevic,
editor of one of the major newspa pers in the Serbia press, is
indicative:

37 http://www.nuns.org.yu/.
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When | write that the Governor of the National Bank of
Serbia Is a thief and a crook, | really mean it, so let him send
be observed. Well, | will adhere to ethics when Serbia becomes
a normal state respecting the rule of law. %

On the covers of the daily newspapers in Serbia, one
may encounter much ethically inappropriate content. For
example, the daily Kurirfeatured on its cover page a photo of a
suspect in the murder of a baby with the headline: “Serbia,
Watch Out: He Killed a Child!” Cases of indecency, pornography
and hate speech are not particularly rare, either.

Public awareness of the Codethroughout the country is
still very low, since the initiators are primarily focused on
presenting the draft to jour nalists and media outlets and
advocating for the Code to be considered, and hopefully
adopted, by the journalists. The Draft Code regulates the
conduct of all journalists, regardless of the media outlet for
which they work, whether it be television, radio, newspaper,
online, etc. NUNS and UNS suggst that the internal codes
should be adopted by every media outlet and signed by
journalists, editors and owners. In this way owners would be
included in the self-regulation process.

At the moment, a citizen wishing to complain about
content in the press may press charges before a court (if a
particular law is violated), or exercise the right to address the
public in the readers’ section. If the complaint concerns content
in the broadcast media, citizens may take the matter to court,
the Broadcasting Agency, or, in case of public service media, to

38 Weekly Reporter, no. 341, 25. January 2006, p. 19.
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the Program Council of R7S

The journalists’ associations have not permanently
monitored the media, due to in sufficient capacities and above
all financial resources, while the Courts of Honour presented
their findings to the public sp oradically and without any exact
indicators. The independent body Media Watch Serbia, formed
by the Media Centre and supported by UNESCO (United Nations
Educational, Scientific and Culural Organization) and the OSCE
Mission to Serbia (The Organkation for Security and Co-
operation in Europe), has taken on the task of regularly
monitoring and reporting on ethics in the print press. The work
of this Council indicates that the media in Serbia, at least to the
certain extent, are conscious of public criticism that addresses
their work. It may be concluded that, over the past year, there
was less pornography, while minors’ privacy was better
protected. These findings allow us to maintain that a
permanent body with wide public support could considerably
contribute to the general impr ovement of the media scene.
There is almost no practice of establishing newsroom
ombudspersons or adopting internal ethical codes within
specific media outlets in Serbia The only exception is the
weekly Reporter. Editors and journalists from the Reporterhad
drafted, adopted and signed an Internal Code; unfortunately,
this weekly has been closed due to bankruptcy.

Professional standards are usually promoted by the
publication Media Files which is a specialized quarterly journal
issued by NUNS. It instigates debate on media-related issues,
and therefore is sometimes used as a professional forum for
discussing topics related to media ethics.
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Also, a few journalistic awards granted by professional

associations and sponsored by donors, in particular the Jug
Grizelj Award and the NUNS award, may also be considered a
kind of self-regulation instrument.

Recommendations

x It is essential to strengthen the capacities and increase the

knowledge of media and media-related practices among the
judiciary, especially on the local level.

Governmental and public officials need to be constantly
reminded of their obligations to observe the Freedom of
Access to Information Act, the Public Information Act and

the Broadcasting Act.

Flagrant political and economic influence in the media
sphere, especially through legiskation, needs to be curbed by
various initiatives in the media sector. Political and economic
pressures could be decreased orat least revealed by making
media ownership entirely transparent.

Ensuring greater influence of professional associations in the
nomination and general operation of the Broadcast Agency,
insisting on professionalism and expertise in the work of the

Broadcasting Agency, strengthening its capacities to deal
with broadcasting issues and the establishment of
mechanisms to ensure the accauntability of the Broadcasting

Agency.

The right of free access to information must be included in

the set of human rights guaran teed by the new Constitution

for Serbia; also, the Commissioner for Information of Public
Importance must be a constitutional category.

It is necessary to amend the Free Access to Information Act
SO as to ensure protection of whistleblowers.
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A law on state secrets must be adopted.

A law on the protection of person al data must be adopted as
soon as possible.

Complete decriminalization of defamation is needed.
Individual media outletsneed to adopt a unified ethical code
and support adoption of internal codes.

Raise awareness of the impatance of media ethics and
promptly react in cases of its violation.

Ensure effective mechanisms of enforcing the code by
establishing a Media Council.

Involve the wider public and me dia owners in a debate on
the founding of the Council.
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Slovenia

By Brankica Petkovic, Jernej Rovsek,
Gojko Bervar and Spela Stare

Executive summary

There is a tradition of self-regulation within the
journalists’ association in Slowenia since the 1980s in the form
of journalists’ Court of Honour. However, although there have
been initiatives from civil society to introduce new forms of
media self-regulation such as a press (media) council, which
would include not only journalists but also publishers and
representatives of the public, there is hesitation on the part of
the journalists’ association and uncertainty among publishers
about how to take such a step. One of the reasons for this
probably lies in the fact that th ere is a constitutional right to
reply and correction that is regulated in the details of the
Broadcasting Act. However, despite such heavy regulation, the
right of reply and correction ha s never been fully implemented.

! Given their professional affiliations and limited time to write this report, the
authors have decided to divide the work. Jernej RovSek described issues related to
defamation and access to public sourceswBikks in the office of Human Rights
Ombudsman in Slovenia. Gojko Bervar, editor at Radio Slovenia, described issues
related to self-regulation and code of ethics. Spela Stare described issues related tc
protection of sources and disclosurelafssified documents. She is secretary

general of the Association of Journalists in Slovenia. Brankica Paikoripiled

and edited the contributions of the other authors and wrote the introduction,
summary, conclusions and recommendati&@te is program director at the Peace
Institute.
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Defamation is defined as both a civil and criminal
offence. The Penal Code determires sanctions for such criminal
offences, including the penalty of imprisonment for up to one
year. In recent years, civil procedures have been used more
frequently, while prior to 1990, there were more criminal
procedures. In principle, the liability lies with the author or
journalist, unless he or she is unknown, in which case the
liability lies with the editor of the particular media outlet. The
upper limit of civil compensation is not defined by law. There
have been proposals to limit or abolish the criminal liability of
journalists in Slovenia, but these proposals have not as yet
been realised.

Under the provision of the Broadcasting Act, editors,
journalists and other authors who publish in the media are
protected from being forced to di sclose of sources. However, it
is not possible to appeal for the protection of a source of
information in penal proceedings. Protection of sources is also
covered by the journalists' Code of Ethics. In practice, few
cases concerning protection of sources actually make it to trial.
Journalists mostly appeal to the principle of the protection of
information sources in case that end at the pre-trial
proceedings, thus the public is not even informed about such
cases. The most common situation in which journalists are
pressured into revealing their sources is in cases involving the
revealing of confidential state documents. In almost all known
cases in Slovenia, journalists have been prosecuted and
pressured into revealing their sources because they have
revealed confidential state documents.

Access to public sources in Slovenia is regulated by a
special law that grants everybody the right to obtain any
information in the public sector, except information that is
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specifically excluded by this law. Journalists have the same
rights with respect to access to public sources as other citizens;
however, the recently amended Broadcasting Act determines a
shorter period for obtaining info rmation for journalists (seven
days instead of 20).

Context

With the population of two million and GDP per capita
EUR 13,677in 2005 (79.8% of the European Union [EU] 25
average), Slovenia enjoys the benefits of an established
democracy and stable economy, have been a member of the
EU since May 2004 and having entged the Euro monetary zone
in January 2007. Still, there are serious political conflicts and a
lack of consensus about major social and economic reforms,
especially after the change of the government in 2004. The
2004 parliamentary elections brought the first big political
change since 1992, in which the Liberal Democrats (LDS), after
more than a decade as the leading political, force lost the
elections and were not able to form a government. Instead,
Slovenia got its first conservative government led by Slovene
Democratic Party (SDS). Within the Parliament, which consists
of 90 members, SDS occupes 29 seats and leads the
governmental coalition which includes two other parties (the
New Sloveni—Christian People’s Party and the Slovene People’s
Party). The three governmental parties have a weak majority in
Parliament, but often gain the support of members of
Parliament representing the Slovene National Party and of the
two members of Parliaments who represent Italian and
Hungarian minorities.
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Ever since the 2004 election, the debate about the media
in Slovenia has been at the centre of political and public life. In
particular, for many years the SDS harshly criticised the media
as biased in favour of left-centre parties. After gaining power,
the SDS started to introduce changes in media legislation, while
at the same time using state ow nership in the media or in the
companies owning the media to influence changes within the
ranks of media executives and editors. In 2005, the
government introduced the new law on the public service
broadcaster R7V Slovenia (RTVS), which was criticized for
strengthening political control over RT7VS subsequently, the law
was even challenged in the referendum. In 2006, the
government introduced changes to the Broadcasting Act, which
again provoked heated debate especially with regard to the
right of reply and the distribution of state subsidies to the
media. In both cases the changes in media legislation were
introduced without co nsensus within the media community and
society as a whole. Especially problematic are the huge
disagreements between the journalists’ association and the
government about media legislation changes.

The media situation in Slovenia does, however, reflect
the consequences of the transitional period, especially the
specific privatisation process that allocated a significant portion
of the ownership share of each privatised company to state
funds. Even now, after almost 15 years of a market economy
and a completed privatisation process, many media companies,
including the most influential outlets, are still directly or
indirectly owned by the state.
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General overview

The legislative framework and social conditions in
Slovenia guarantee a high level of protection of freedom of
speech, although occasionally there are debates, mainly about
hate speech or privacy, or about how to define the balance
between freedom of speech and other human rights.

Article 39 of the Constitution states:

Freedom of expression of thought, freedom of speech
and public appearance, of the press and other forms of public
communication and expression shall be guaranteed. Everyone
may freely collect, receive and disseminate information and
opinions. Except in such cases as are provided by /law,
everyone has the right to obtain information of a public nature
in which he has a well-founded legal interest under law.

At the same time, the Broadcasting Act (adopted in
2001, and amended in 2006) guarantees freedom of expression
in article 6, stating:

Broadcasting Activities shall be based on freedom of
expression, the Inviolability and protection of human
personality and dignity, the free flow of information, media
openness to different opinions and beliefs and fo diverse
content, the autonomy of editor ial personnel, journalists and
other authors/producers in creating programming in
accoraance with programme corncepts and professional codes
of conauct, and the personal responsibility of journalists, other
authors/creators of pieces and editorial personnel for the
consequences of their work.
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One unique feature of the legal framework in Slovenia is
the constitutionally-defined right to reply and correction in the
media. In the Constitution the ar ticle defining the right to reply
Is placed immediately after the article on freedom of
expression. Thus, article 10 of the Constitution states:

The right to correct publis hed information which has
damaged a right or interest of an individual, organization or
body shall be guaranteed, as shall be the right to reply to such
published information.

Consequently, in the Broadcaging Act the right to reply
and correction is defined in detail within a special section
(chapter) of the law that includ es almost 20 articles. In recent
amendments of the Broadcasting Ad, even more strict rules for
the media on rightto reply and correction have been introduced.
This approach by the ruling coalition was criticized by the
journalists’ associations and meda experts, since right of reply
and correction have been proscribed in detail since 2001, but
without any real efficiency. Although the media have not
observed the law with regard to the right of reply in many
cases, very rarely have cases been brought to court.

There is a self-regulatory body, i.e. an ethics council
(official name is the Journalists’ Court of Honour) within the
Association of Journalists and the Trade Union of Journalists,
which, through implementation of its code of ethics and
judgments about complaints, contributes to the promotion of
professional standards in journalism in Slovenia, including the
understanding of value and challenges to freedom of speech.

Regulatory bodies in the broadcasting sector such as the
Broadcasting Council and Agency for Post and Electronic
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Communication deal with the licensing of broadcasting media
independently from political developments. However, it is

important to note that the direct or of this Agency is appointed
by the government and that the new government after the

2004 elections changed the director. In recent years, the power

of the Agency in comparison to the power of the Broadcasting

Council (the body appointed by Parliament) has been
increasing. According to recent amendments to the

Broadcasting Act, the Broadcasting Council is becoming even
formally only an advisory body to the Agency, without any real

power.

There is a compulsory media register within the Ministry
of Culture in Slovenia that was established by the Broadcasting
Act in 2001. According to the law, all media outlets have to
register before starting their operations and must provide
certain data and documents. In it s five years of existence, the
media register has proven to be an instrument contributing to
transparency since it is available on the website of the Ministry
of Culture, although data are not always updated.

The media market is competitive, but still determined by
the fact that there is significan t state ownership in different and
subtle modalities, especially in the most prominent print outlets.
Several attempts to launch new general quality daily
newspapers have failed. At the same time, foreign investments
in the media industry have been until recently the exception
rather than the rule. When we review the media ownership
situation, we can see that the most powerful media outlets are
concentrated in the hands of several companies with strong
connections to state ownership, which provides opportunities
for political influence on appointments of media executives,
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which has occurred especially after the change of the
government.

Self-regulation and Ethic Codes

The journalists’ Court of Honour was established within
the Association of Journalists asearly as the 1980s; at that time
it played an important role in establishing media distance from
and resistance to political power. Due to some ethically
irreproachable and professionally very powerful individuals, it
resisted all attempts to function as an extension of the political
elite and rejected attempts to have the Association punish
disobedient journalists. One must know these few historical
facts in order to understand th e Slovenian self-regulation model
and the problems connected to the attempts to change it into a
fully-operational self-regulatory model like a press council. The
historical position of the relatively independent journalists’
ethics council — which now exists in the form of the journalists’
Court of Honour — has led to a situation in which the majority of
members oppose any attempts by the leadership (or
leaderships) of the Association of Journalists to change the
structure of the journalists’ Court of Honour, even changes that
have tried to bring the representatives of the public into its
structure. Therefore even now the ethics council consists of
nine members, all of them journalists elected for four-year
terms (with the unlimited possibility of being re-elected) by the
congress of the Association of Jaurnalists and (this is the only
change) the Trade Union of Journalists. The majority of
Slovenian journalists are members of the Association of
Journalists and Trade Union of Journalists, therefore we can say
that these two organizations are the representative
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organizations of Slovenian journalism, thus the code adopted by
them is a representative code of ethics.

There are two codes of conduct within individual media
organizations in Slovenia, namely the code of conduct of the
public service broadcaster R7V Slovenia and the code of
conduct of the financial daily Finance however, the Code of
Ethics of Slovenian journalists is the only code in the media
industry on the national level Slovenia. (It should be mentioned
that in the advertising industry there is code of conduct that
has been adopted by the Advertising Chamber, which includes
some media organisations among its members.)

We can take the code of ethics adopted by the
journalists’ Court of Honour within Association of Journalists
and Trade Union of Journalists as a general code. As such, it is
more or less respected by all journalists within the print press
and broadcast media (it is binding for the Association and Trade
Union members, but is respected also by most non-members).
However, ownership changes in the Slovenian media have
made the code less effective than it used to be. At the same
time, the code of conduct of the public service broadcaster R7V
Slovenia is a rather unfortunate co mpilation of some foreign
codes of this kind (BBC, CBSNetherlands Public Broadcaster,
etc.) and will most likely be changed, not only because of the
weak solutions it offers, but also because the regulation,
governing bodies and management of the public service
broadcaster have been changed after the change of the
government.

The general code of ethics of Slovenian journalists was
redesigned four years ago (the former code was inspired by the
German Press Council code) by the members of both
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organisations (the Association of Journalists and the Trade
Union) with some help from me dia experts. The content of the
code answers the classical repertoire of questions related to
journalism ethics: the question of accuracy, balance and
fairness in reporting (including checking information with
multiple sources, giving the chance to the accused to tell their
part of the story, admitting mi stakes when they are made, not
suppressing information, making a clear distinction between
facts and commentary, etc.). The second set of professional
standards included in the code is connected with journalists’
accountability; with such provisions journalists want to insure
they have no personal interest in producing such an article or
report. Therefore, the code requires journalists to avoid any
connection with advertising or conflict of interest that could
compromise the profession. The third set of standards in the
code prescribes special rules reggarding reporting on minorities,
children and other vulnerable social groups. The last set of
standards serve and safeguard journalists’ integrity and
autonomy. Journalists should protect their sources, stick to
professional rules and should na be punished when acting in
accordance with the code.

The code was adopted in 2002 and is generally accepted
by journalists in the major Slovenian media. The code is
available at the web site of the Association of Journalists and
Trade Union of Journalists in Slovenia at
http://www.novinar.co m. The journalists’ Court of Honour
decides cases on the basis of this code, generally in response to
a complaint from the affected person or anybody else who
thinks that an article or report breached the code. In some
rather rare cases the ethic council can adopt a decision on its
own initiative or can produce a statement on a special social
phenomena. Implementation of th e code of ethics of Slovenian
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journalists illustrates the work of a typical self-regulatory
mechanism without any sanctions other than public exposure,
which is provided by the publication of judgments by the
journalists’ Court of Honour on the website of the Association of
Journalists and Trade Union of Journalists. The judgments are
occasionally published also in the major print outlets. The fact
that this self-regulatory body does not include publishers and
the public make the judgments of the Court of Honour more
vulnerable. Without publishers taking part in the self-regulatory
body, the media are not committed to regularly publishing
judgments by the court of hono ur. Such a situation makes the
work of the Court of Honour less convincing in the eyes of the
public. Especially the new, mostly small, commercial media
outlets ignore the main principles of the code of conduct, while
producing their programmes or publications mostly with
uneducated or inexperienced journalists and cutting them off
from links with professional organizations. On the other hand,
the publishers of the biggest newspapers and broadcasters
more or less respect the code. The situation has slightly
worsened due to the growing number of tabloid publications,
which generally ignore the code, although sometimes they
respond to the requests of the journalists’ Court of Honour.
Given the rather confusing state of Slovenian media ownership
situation, in which ownership data are published in the media
register but without accuracy and without providing a complete
picture about owners of the media, it is hard to talk about the
media owners’ relationship to self-regulation or the code of
conduct. Their relation could be best described as “silent
ignorance,” as most of them simply do not try to enter deeply
into the mechanisms of media production, because some of
them have only staked their shares in the media for a short
time, while others have entered the media scene following the
advice of their political partners in the government.

363



Because of the fact that some of the decisions by the
journalists’ Court of Honour have been used in regular court
proceedings as aggravating circumstances against the
journalists, both founders of the ethics council (i.e. the
Association of Journalists and the Trade Union of Journalists)
have decided that in such situations, the journalists’ Court of
Honour should refrain from making a decision until the court
process is concluded.

Several years ago there was a substantial effort by the
Peace Institute supported by the Dutch embassy in Slovenia to
encourage debate on the possible re-design of the current
journalists’ Court of Honour into a real and complete tripartite
self-regulatory body. The initiative failed, although it is still
debated from time to time. The main reason was resistance on
the part the leadership of the Association of Journalists, who
argued that the journalists’ Court of Honour is sufficient and
that it is not right time to invite publishers to participate in an
ethics council, since they are ignorant and abusive with respect
to social and labour issues. Gven the growth of politically-
motivated changes in media ownership in Slovenia, media
regulation changes enforced by the government without wide
consensus in society, and the rise of an aggressive yellow
press, there is an increasing awareness that the media
community and society as a whole would benefit from a strong,
influential and independent media self-regulatory body that
included not only journalists. Still, it is difficult to predict
whether consensus (primarily between journalists and
publishers) will be reached to make such move in near future.

There are no newsroom ombudspersons or readers’
editors in the media in Slovenia, but at the public service
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broadcaster R7TV Slovenjjathere are initiatives to introduce the
position of ombudsman within recent changes of the statute.
Since 1998, a group of researchers and journalists in Slovenia
have been developing the Media Watch project, which includes
a media watch journal, books, brochures with guidelines,
seminars and round tables, and which provides regular
reflection on media policy and practices. Journalism education
is provided at the Faculty of Social Sciences in Ljubljana, but
recently new university media-related programmes have been
offered in other academic institutions outside Ljubljana.

Defamation

In Slovenia, defamation is defined as a civili and a
criminal offence in Civil Code and Penal Code, respectively. The
definitions of individual offe nces differ in the two laws.

Proceedings related to criminal offences against one’s
honour and good name, including insult, defamation, injurious
accusation, exposure of personaland family circumstances, and
accusation of a criminal offence, are initiated by a civil lawsuit.
When these offences are committed against a state body or an
official person, the prosecution is initiated following a proposal
by the injured party.

The Penal Code determines sanctions for the criminal
offences described in this chapter in the form of either a
pecuniary penalty or penalty of imprisonment for up to one
year.

The civil-legal responsibility is defined by the Civil Code
as the umbrella or systemic law. In recent years, civil
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procedures have been used mae frequently, while prior to
1990, there were more criminal procedures.

In sentencing, there is no difference made between
cases involving offenses against odinary citizens versus public
figures, the only difference being that in the case of the latter,
the procedure is initiated by a public prosecutor following a
proposal by the injured party.

Public administration bodies cannot initiate a proceeding
in relation to the criminal offenc es referred to in this chapter;
however, the offence of the defamation of national symbols, of
the president of the republic, of a foreign country or of an
international organisation is defined separately.

In principle, liability lies with the author or journalist,
unless he or she is unknown, in which case liability lies with the
editor of the particular media outlet. The upper limit of civil
compensation is not defined by law.

The difference between value judgments and statements
of fact (insult and libel) lies in the law. The Penal Code defines
a higher penalty for defamation than for insult. The
differentiation is complicated; however, the fact that the
statement is true does not release one from liability for insult.
The assessment of this difference is subject to a specific
procedure; however, to a large extent courts protect journalists
in cases of infringement of privacy, in particular in relation to
public figures.

There have been proposals to limit or abolish the
criminal liability of journalists in Slovenia, but these proposals
have not as yet been realised.
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Protection of sources and disclosure of
classified information

The right of a journalist to protect anonymity of his/her
sources gained legal basis in the Broadcasting Act, which was
adopted in 2001. Article 21, paragraph 2 of this law states:
“Editors, journalists or authors of the work published in media
are not bound to reveal the source of information except in
cases provided by the penal legislation.”

In the previous media law, which was in force from 1994
to 2001, there was no provision th at would protect the right of
journalists not to reveal the source of information.

Yet since the information about the source is not
considered a professional secret the protection of a source is
not an obligation but a right of the journalist. This means that
such a right will not release the journalist from testifying in trial
proceedings in the court of law; however, the journalist can, in
accordance with article 231 of the Trial Proceedings Act and
based on the Broadcasting Act, refuse to respond to a question
about a source of information. Wh ether the reasons to refuse to
answer are justified is then assessed by the court of law.

However, it is not possible to appeal for the protection of
a source of information in penal proceedings. There is no such
provision in the Penal Code to acquit editors and journalists of
an obligation to testify about the origin of the source of
information and those pieces of information that they learned
about at their professional work. There is no protection of
confidentiality of sources and information especially in cases
that involve classified information. For journalistic work there is
an especially important provision that defines circumstances
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that make the publishing of classified information without
permission not liable to punishment; however, numerous
stipulations make this provision practically unemployable. The
stipulations that make the publishing (or the provision for
publishing) of an official or military secret not liable to
punishment are:

x the contents of an official or military secret must be in
opposition to the constitution al order of the Republic of
Slovenia;

X the secret must be exposed with the intention to let the
public know about the irregulari ties which have been (or still
are) going on in the organising and conducting of an office
or military forces;

X the publishing of this informat ion needs to have no harmful
consequences for the state.

However, even more interesting is article 282 of the
Penal Code, which states that the penal act of betrayal of a
military secret is committed by the military person who delivers
the secret to an unauthorized person as well as by the person
who “in an unlawful manner acquir es information that he/she is
aware is guarded as a military secret or whoever publishes such
information without permission.” For both acts the threatened
sanction is from three months to five years imprisonment.

The liability for the disclosure of an official secret is
analogous. Both the journalist and the paper that publishes
classified information can be punished for betrayal of a state
secret. The threatened punishment is up to three years
imprisonment.

368



The protection of classified information is regulated by
the Protection of Classified Information Act, which defines
sanctions (fines) for authorised persons who reveal such
information. The Penal Code defines disclosure of an official
secret as a special criminal offence.

Article 6 of the Protection of Classified Information Act
states that a document that was classified as confidential to
cover up a penal act, breach or abuse of authority, or to cover
up some other illegal act is not considered classified.

According to article 244 of the Penal Code, a witness
who does not appear in court can be brought by force or
punished with a fine that can be at least one-fifth of the
average monthly salary in Slovenia and not more than three
average monthly salaries. If the witness appears in court and
without legal ground refuses to testify, then the fine is the
same as described above or the witness can be committed to
prison for as long as he or she is not willing to testify or as long
as his or her testimony becomes dispensable or as long as the
penal proceeding does not end, but in any case for not more
than one month.

The meaning of the principle of protection of information
sources was nevertheless acknowledged by the Slovene court
when deciding about one case of tapping journalists’ telephone
calls that was widely discussed publicly. According to the court,
in this case the public’'s interest in learning the truth and
identifying the person responsible was proven without doubt.
Through the acquisition and processing of the list of incoming
and outgoing phone calls of the journalist's mobile phone, the
police tried to identify inform ation sources. The phone was the
tool that enabled the plaintiff as an investigative reporter to
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acquire relevant information. This, according to the court,
blocked further investigative work by the journalist since:

...no one will wish to give certain information over the
telephone when it is possible and even likely that the source of
this information is identified, which consequently influences
also the professional integrity and the success of the
Journalistic work, especially when investigative reporting in the
political domain is concerned.

Under the provisions of the Broadcasting Act, editors,
journalists and authors of works published in media are
protected from forced disclosure of sources. This includes staff
journalists as well as freelancers, print journalists and those
working for broadcasting media and different types of Internet-
based media, but excludes publishers and cable and satellite
channels. Third parties who act for journalists or media
organisations or their telephone or Internet providers are not
protected from forced disclosure of data about journalists’
communications with sources or from interception of them.

When publishing articles that include information gained
from sources who demand anonymity or that include even
business, official or military secrets, journalists must by all
means set the agreement of his or her editor. According to the
Slovene legislation, the accountable editor is, besides the
author, responsible before the law for all published information.
Due to the cooperation of the journalist and the editor, the
responsibility for a single published item is broader.

In reality, the editors of the Slovene media as well as
journalists appeal to the right of the source’s anonymity, while
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the media institutions support th e editors’ decisions to protect
the sources of published information.

Media institutions mostly cover the legal expenses that
arise from the defence of journalists when criminal or civil
prosecution takes place. Bigger media outlets cover expenses
for regularly employed journalists as well as for those bound to
them by contract only. Smaller outlets more or less cover
expenses for regularly employed journalists only. We should
mention that journalists are usually defended by the best
Slovene lawyers.

Protection of sources is covered also by the journalists’
Code of Ethics. The previous Code of Ethics of Slovene
journalists stated in the Article 6: “the journalist is obliged to
respect the confidentiality asked for by the information source.”
The new code, passed by the Slovene Association of Journalists
and the Trade Union of Journalists in October 2002, states the
following on the confidentiality of the source of information in
Article 4:

The journalist should identify the source whenever
feasible. The public is entitled to know the source If it is to
appraise the significance and credibility of information. The
Journalist may consent to the anonymity of the source If
information can not be acquired otherwise.

Article 5 of the Code explicitly enables the right to
decline disclosure of the source of information: “The journalist
may decline testifying and disclosing the source.”

There are not many court cases involving the protection
of sources. Mostly the cases erd with the journalist being
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brought to the police for a hearin g. Journalists usually appeal to
the principle of the protection of information sources, and thus

the cases end at the pre-trial proceedings, which the public is
not even informed about. The most common situation in which

journalists are pressured into revealing their sources is cases
involving the revealing of confidential state documents. In

almost all cases journalists are prosecuted and pressured into
revealing their sources because these sources revealed
confidential state documents. Some such cases are described
below:

The Hojnik case

In 2003 this case was taken to the court, where the
public attorney’s office (following the suggestion made by two
police officers) began prosecution of the main Slovene daily
Delds journalist Zarko Hojnik. The public attorney’s office took
over the prosecution for two penal acts of offensive accusations
since there were two officials in question. In his article, the
journalist had written about irregularities at the police
administration in Kranj and the public discrediting of its
director. In the process, the jo urnalist reported some serious
accusations about the irregularities occurring in the work of the
two police officers. Hojnik claims that he trusted his source
completely and that he wrote th e article based on the source’s
information. At the trial in the court senate the journalist, with
permission from the source, revealed the source’s identity and
said that his source would be willing to testify as well. The court
then questioned the source who gave the journalist the
information in question.

The Zgaga case
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On June 9 and 10, 2000, a journalist from Ve/fr
newspaper published two articles, in which he exposed the joint
intelligence operation of the Defense Inte lligence Agency (OVS)
of the Slovene Ministry of Defence and the US Defense
Intelligence Agency against the Army of the Federal Republic of
Yugoslavia. The document proving that the operation was
carried out without legal grounds had a top secret classification.
The document contained written statements from both
intelligence agencies about the non-existence of proper
contracts and the need for higher level arrangements in order
to cover their co-operation.

In June 2000, the criminal police following the
suggestion of the OVS and the attorney general's office
conducted a search of the journalist's apartment and office.
Following his lawyer’'s advice amd having realized that the
document contained no indication about his sources, the
journalist himself turned over th e incriminating document to the
criminal police. In August of the same year a penal
denunciation was filed against the journalist for the supposed
penal act of the betrayal of a military secret. The public was
informed about the charges at a press conference by the
Minister of Defence Janez JanSa, while the journalist, despite
the fact that he had been covering this field for numerous
years, was not allowed to enter the press conference. The
minister's statements and accusations against the journalist
were made public, while he had no chance to defend himself,
since he was not informed about the content of the charges
against him at all.

In October 2001 he had his first hearing before the
investigating judge on suspicion of having committed the penal
act of betrayal of a military secret, for which the sentence is
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three month to five years of imprisonment. The two OVS
officials were also questioned; all three defended themselves
with silence. After the hearing the investigating judge
immediately ordered legal investigation into this case, while the
lawyers of all three defendants lodged a complaint. The public
attorney’s office, in making a claim for an investigation, argued
that the journalist threatened th e lives of the agents, did harm
to the state’s defence and jeopardised the entry of Slovenia into
the North Atlantic Treaty Organisation.

The out-of-hearing court senate granted the defendants’
complaint and demanded that th e attorney’s office and the OVS
substantiate their reasons for prosecution in greater detail. The
matter returned to the investig ating judge. On June 28, 2002,
he led the second hearing for the defendants, who again
defended themselves with silence. After examining all the
statements and gathering evidence, the investigating judge
decided to discard prosecution, since no evidence of a crime
was demonstrated. In such cases, the decision of the
investigating judge must be upheld by the out-of-hearing court
senate, which in this case voted down his decision and ordered
a legal investigation. A complaint has been lodged against the
decision of the senate at the high court in Ljubljana; however,
the complaint has not blocked the investigation.

After three years, the journalist is still involved in the
pre-trial proceedings. He is waiting for the decision of the high
court or the findings of the inve stigation. If the complaint is
turned down and the investigation finds enough evidence for
prosecution, the public attorney can decide to file a bill of
indictment, which would initiate the prosecution of the
journalist for the supposed betrayal of a military secret. There
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Is a great possibility that if the case comes to court that the trial
will be conducted behind the closed doors.

The JBTZ case

This case dates back farther but we bring it up to cast
more light on the importance of the protection of sources in
Slovenia. Namely, in 1989 the Yugoslavian military intelligence
agency working through Slovene agents arrested a journalist
from the weekly Miladina Janez JanSa, which was followed by
the arrest of the journalists an d editors Franci Zavrl and David
Tasiu Through a Yugoslavian Army employee, Ivan BorStner
(who was arrested as well), they had managed to obtain a
secret military document that indicated an overthrow of the
Government in Slovenia was imminent if the Slovene
leadership’s resistance to the federal policy continued. Yet the
arrests of the foursome (Jansa, BorStner, Tasi( Zavrl = JBTZ),
who of course at the trial did no t wish to confirm that BorStner
was their source, brought about severe public protests, which
were gradually joined by all representatives of the authorities.
The movement turned into the democratic opposition, and in
only a year and a half it led to the change of the regime and
the beginning of the preparation for the independence of
Slovenia. Janez JanSa is today theleader of the biggest political
party and president of Slovenian government. although as the
Zgaga Case indicates, he ®ems to have forgotten his
journalistic past.

Thus, the issue of the protection of sources in Slovenia

can be understood as the inducement (but not the reason) for
the disintegration of Yugoslavia.
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Access to public sources

Access to public sources in Slovenia is governed by a
special law that grants everybody the right to obtain any
information in the public sector, except information that is
specifically excluded by this law.

Journalists have the same rights with respect to access
to public sources as other citizens; however, the recently
amended Broadcasting Act detemines a shorter period for
obtaining information for journalists (seven days instead of 20).

There is an Information Commissioner in Slovenia, who
deals with complaints related to the access to information of
public character and the protection of personal data, including
complaints from journalists. According to the latest changes in
legislation, the test of public in terest can be introduced in cases
in which it is not clear whether certain information qualifies for
exception from public access.

Conclusions

In Slovenia there are many constitutional and legal
instruments that could provide free and responsible journalism.
With regard to certain issues the media regulation is arguably
too detailed and difficult to impl ement. However, apart from the
legal instruments, there are also political and social
circumstances that strongly effect media performance in
Slovenia.
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Although defamation is regulated in both Civil and Penal
Code, it is encouraging that there are almost no criminal
proceedings against journalists in this field.

It is significant that there wa s a case of the disclosure of
classified documents and protection of journalistic sources
(namely the JBTZ case) that contributed to the democratic
movement in Slovenia in the late 1980s. It is even more
interesting that the present Prime Minister of Slovenia, Janez
Jansa, was a victim of military prosecution in that case, while
later in his position as Minister of Defence he was involved in
the prosecution of a journalist on the same basis: disclosure of
classified documents and protection of sources.

Journalists in Slovenia have developed their own self-
regulatory body, the Court of Honour, which deals with
complaints based on a code of ethics, but its power and
visibility is not very convincing. It seems that further steps need
to be taken to make the industry, i.e. the publishers, also
committed to the self-established code of conduct, and to
require the publication of the court’s decisions.

Recommendations

It would be good if publishe rs and journalists in Slovenia
would act together to establish a joint, strong and visible self-
regulatory body, based on the mode of press councils in many
European countries.

Right to both reply and correction is formally provided,
but it is necessary to analyse how it works in practice and what
should be done to make legal provisions more clear and
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efficient. At the same time, additi onal efforts should be made to
promote and empower citizens to use of the right to reply and
correction since it is presently most frequently used by political
and other public figures.

Additional public debate is necessary to question the fact

that defamation is still a crimin al offence in Slovenia which can
lead to the imprisonment of a journalist for up to one year.
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ALBANIA

By llda Londo

Executive summary

At the moment, Albania has a robust media scene, which
has developed significantly since its early stages. However, in
spite of the undeniable progress, ethical violations still exist.
Some journalists have perceived freedom of expression as “a
license to kill.” Although many journalists seem to be aware of
the situation, they lack both th e incentive and the initiative to
improve the situation.

Last year withessed some progress in the area of self-
regulation, with the approval of the revised Code of Ethics by
the journalists’ associations and their agreement to endorse the
Council of Ethics as a self-requlatory body. However, given the
weak organization of these very associations, self-regulation as
a practice has not progressed significantly.

On the other hand, the journalists’ union has made some
progress in its negotiations with the Ministry of Labour and the
media community about a collective agreement, although a
concrete result has yet to be reached. In this context, the
labour market and the working conditions of journalists
continue to be unstable, leading to a low interest in achieving
ethical excellence through self-regulation. Similarly, media
owners, with a few exceptions, do not seem to be particularly
interested in improving the et hical record of their media.
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On a more positive note, after several rounds of
negotiations and discussions, the attempts to decriminalize
defamation have marked significant progress and the law is
expected to be passed this year. This expectation renders the
necessity for media self-regulation even more imperative and
the need for an efficient and widely accepted implementing
body for ethical conduct more urgent.

Context

The free press constitutes perhaps the clearest
achievement of the young Albanian democracy. The role of
media in Albanian life has become progressively more powerful
and it is increasingly being perceived as a tool for development
in different sectors of society.

However, in spite of the undeniable progress made in
this regard, Albanian media still presents themselves as
oriented more towards politics than towards public interest. In
this context, problems of jour nalistic ethics remain among the
most serious problems in Albanian media. Some journalists
have perceived freedom of expression as “a license to kill”.

When it comes to journalistic standards, even though
significant attempts to provide sources and balanced reporting
have occurred, the implementation of ethical codes has lagged
behind. Admittedly, the last revision of the Code of Ethics was
completed last year, along with a project that aimed at
examining the possibility of establishing a self-regulatory
mechanism. In September 2006 the representatives of the
journalists’ associations and the journalists’ union signed an
agreement that stipulated the ob servance of the Code of Ethics
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and their support for th e Council of Ethics. However, due to the
numerous political developments since last September and the
lack of awareness and agreemernt among the media outlets on
the need for a body that would oversee ethical conduct, there
has not been any real progress in the Council’s activities so far.

In other developments, two years ago the Albanian
Media Institute in cooperation with the Open Society Justice
Initiative drafted proposals for the amendment of Albania’s Civil
and Criminal Codes, which wauld in effect decriminalize
defamation. After discussions and negotiations with many
Members of Parliament, the Minister of Justice and recently the
Prime Minister, these amendments have made it on to
Parliament's agenda. They seem to have encountered no
particular resistance and are expected to pass in early autumn,
once Parliament elects the President and other emergency
issues are addressed. This willmark an important step forward,
which would still need to be balanced by a greater individual
responsibility and the application of higher professional and
ethical standards.

Such balance would be provded by an efficient self-
regulatory mechanism, which would improve the ethical
standards of the Albanian media, thereby increasing their social
value as well as diminishing the potential for libel cases.
Bearing in mind the Albanian media landscape, the
establishment of an efficient self-regulatory system is by no
means an easy task. So far, sdf-regulation has been almost
non-existent. The lack of journalists’ rights poses serious
difficulties for the facilitation of a self-regulation process.
Although in the last year the union has made progress and has
agreed to sign a collective agreement with the Ministry of
Labour, it still has a long way to go in order to convince the
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media owners to respect this agreement. On the other hand,
low ethical standards, the existence of a criminal law on
defamation, and inconsistent court practices in this area point
to a clear need for establishing such a practice.

In spite of the generally a ccepted need to self-regulate
the media, the Council faces the formidable task of establishing
its authority with the media community and raising awareness
about the necessity of requiring and enforcing ethical rules both
among the media and the general public. This task becomes
increasingly important in light of the decriminalization of
defamation and libel measures currently under debate in
Parliament. Hence, the efforts to promote media self-regulation
as an invaluable tool in implementing ethical standards should
rank among the priorities in media development.

Media monitoring on ethical conduct

In order to identify the n eeds and areas of improvement
in Albanian media and outline the best ethical practices and
their violations, a three-month monitoring of print and
electronic media was undertaken. In the absence of regular
market research on the popularity of both print and electronic
media, the selection was based on the general existing
perceptions of popularity among the media community. The
monitoring included the prime time news on two commercial
channels, TV Klan, a national channel, and Top Channel, which
does not have a national license, on two randomly selected
days per week for a period of three months. Although Top
Channel does not have a national license, it has managed to
cover a substantial part of the territory by retransmission on
other channels or by other means. In addition, it is also
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regarded among the three most influential TV stations in the
country, because of its news coverage and other very
successful programs. Top Channel's Fiks fare a satirical
information program, which combines investigative reporting
and humour immediately after the prime time news, and which
is one of the most popular TV programs in the country, was
also monitored.

With regard to print media, again no circulation figures
or any other market research on their impact or popularity
exist. Our monitoring focused on four out of 25 daily
newspapers, Shekulli Shqgip, Panoramag and Gazeta Shqiptare
arguably the most influential ones in the market. The
monitoring was done on a daily basis, focusing on the sections
on social issues and crime and justice reporting, which continue
to be rather problematic, invo lving as they do, communication
with people in difficult situations, and hence a potential for
ethical misconduct.

The analysis employed the criteria of professional
journalism, such as accuracy, impartiality, balance, good taste,
public interest vis-a-vis private life, etc. The findings below
focus on the best practices and most flagrant violations in the
coverage of minors, privacy, reporting of suicides, visuals,
investigative methods, selection of topics, and economic
interests vis-a-vis editorial content.

Reporting on minors

One of the most sensitive aspects of media coverage are
the articles that deal with children, and the way they are
identified, presented, and dealt with, especially in times of
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distress, including juvenile crimes or juvenile victims of crime.
Naturally, these are delicate cases even when reporting on
adults; with coverage of children, they hold a special ethical
importance, given the different care and methods it takes to
address minors. Compared to several years ago, when
identification and coverage of minors was a major problem in
Albanian media, there has been significant improvement in this
area. However, as the following analysis and examples will
show, this is still a lingering issue and it is far from being
completely resolved. Hence, a caeful look at the way minors
are covered in the media can reveal the progress made in the
ethical treatment of minors.

The starting point in this anal ysis is the identification of
minors in the media. Simple as it might seem, in practice it
varies a lot and unfortunately, of ten is not in the child’'s best
interest. For example, minors are only rarely not identified in
the articles. The most widespread practice is that of identifying
them with initials and no phot os, which at first glance might
seem reasonable. However, a cloer examination reveals that it
IS not appropriate since most of the cases mentioned are in
small villages or towns, where people know each other well and
it is not difficult to guess who the victim or the perpetrator is,
given the initials and the age.

For example, during the period of monitoring, there were
several pieces on rape cases, some involving minors. In none of
the cases the name or image of the victim was revealed; only
initials and other data were made public. So, on May 28, Gazeta
Shqiptare reported the rape of a 16-year old girl identified as
“V.L., 16, a freshman in the villag e high school.” The village in
question was Luzni in Peshkopia, which would make the actual
identification of the girl easy enough for the local residents. In
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another rape case, this time in Saranda, the victim was
identified in Panoramaon March 23 as “Z.L., 15, a freshman in
the 'Sulejman Delvina’ High School.” Similarly, for a small town
it is not difficult for the studen ts and other people to associate
the initials and the other facts with the rape victim. In such
cases, which are already traumatic enough for the victims, the
gossip and the public knowledge and attention brought by the
media coverage in small villages and towns certainly makes
things much more diffi cult for them. Besides, it is questionable
what the real public interest in revealing the initials of the
victims is, in the first place.

Other cases of reporting on minors, although not as
serious as rape, also involve their identification, sometimes in
full. For example, the article “High School Girls Fight with
Bottles forTtheir Boyfriend,” published in Gazeta Shqiptare on
April 17, covers a fight between two girls in Berat. The article
identifies the girls by full name and age, respectively 16 and 18.
It recounts the aggressive quarrel that took place in the street
and resulted in injuries for one of them. Again, it is
guestionable what the gain in the public interest is by reporting
on this issue in first place. Secondly, revealing the fight
participants’ full identity, especially given the fact that the
quarrel was related to private issues, makes the piece even
more suspect.

In fact, the intrusion into private life and the way details,
rather than the essence, become the motive for making certain
information public, is another aspect analyzed in regard to the
ethical conduct of Albanian media.
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Intrusion into private life

The way people are addressed by the media in cases of
grief, mourning, accidents, or general distress and how this is
reported to the public, are very revealing of the media and
journalists’ ethical engagement. In general, Albanian journalists
seem to have no problems getting interviews from victims,
witnesses, or relatives of the victims and perpetrators,
sometimes even the perpetrators themselves. This aspect adds
to the complexity of covering social issues or crime and court
reporting. Sadly, the coverage is not always ethical and the
information is not necessarily vital to the public.

Intrusion into private life is es pecially salient in cases of
domestic violence, which are abundantly covered on the pages
of Albanian media. For example, in mid-April the police arrested
a woman in a village near Tirana for murdering her husband a
year before, after suffering constant abuse. After the murder,
she asked her 10-year old daughter to help her bury the body,
and then make up a plausible story of his disappearance for the
neighbours. The girl was identified by name and age, and one
newspaper even had a photo of her crying after her mother’s
arrest. In general, when the crime was discovered, almost all
newspapers had interviews with the daughter, trying to get
details on the crime.

Although one of the papers acknowledged the girl's
traumatic experience, it had no problem interviewing her and
publishing the interview. The commentary read: “Nobody but
Migena knows what happened. In a really difficult situation,
where even the adults cannot find easy answers, Migena has
revealed to our newspaper details of the crime after its
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discovery.” An interview follows, taking her through the
murder and its cover-up step by step. Surely, it must have been
a horrible experience to live through, let alone recount again
and again for the papers. And, again, it is doubtful that the
readers had any benefit from knowing the manner of burying
the victim, or the stories told to the villagers, and so on. Other
than sensational details for avid crime story fans, this story
seems to present nothing of public value as a whole; at least
nothing that would justify the re peated trauma for the minor.

Media intrusion in times of distress is also found in less
severe cases. For example, in mid- May, a 69-year-old
professor, ex-Member of Parliament, suffered a fit of depression
and left home for two days. Subsequently, he was found alone
and disoriented in the hills around Tirana and was taken to the
hospital. Top Channel interviewed him for its news edition on
May 15, at the hospital, while he was clearly distressed,
exhausted, and wearing a breathing mask. At one point they
asked him, “How are the doctors treating you?” a question
perhaps irrelevant to the situation, and one that would only
further exhaust him, without any specific interest for the
viewer.

Even in those cases when there is an interest for the
viewer or the reader, the potential dilemma between privacy
intrusion and public interest is almost invariably resolved in
favour of the public interest, however it is defined. For
example, when a woman was hospitalized after a bite from a
suspected black spider, a threat for farmers that has emerged
in the last two years, there wa s an undeniable public interest
However, the media coverage did not fully address the public

! Gerti Xhaja, “Vret dhe gropos burrin netgyvajzes,” Gazeta Shqiptare, April 17,
2007, p.15.
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interest. For instance, the May 15 evening news edition of Top
Channel included an interview with the woman in the hospital.
Barely able to speak, clearly tired, she described very briefly
what had happened. And yet, the story only elicited the
interest, but did not satisfy th e need for information: there
were no interviews with experts, no advice from doctors, or
data from relevant authorities on the perceived danger.

Other cases that arguably fall within the category of
public interest are those concerning domestic abuse, a
widespread problem in the country. Covering these issues has
become an instrument of raising awareness and trying to find a
solution. However, given the manner of coverage, a legitimate
guestion emerges: is the goal, service to society or pure
sensationalism. Very often the pieces include gruesome details,
usually in the headlines; there are shocking images, real or
illustrative, and the victims are often interviewed. If properly
used, these stories would analyze the phenomenon and try to
address it in order to provide in formation to the public and even
attempt to find a solution. Howeve r, they often stop at simply
covering the case at hand and very rarely present it as part of a
problematic practice, with statistics, experts’ opinions, and
serious analysis or follow-up.

A typical case was that of a seven-month pregnant
woman, who went to the emergency room after her husband
had beaten her the night before. The story appeared in almost
all the media; it focused on this woman’s sad life after
marriage, her problems with her in-laws and her husband, and
the many other difficulties she experienced, as told by her.
Shekulli covered the story on March 23, including a photo of
her, two black eyes and various other bruises on her face, in
her hospital bed. From the interview, it is clear that the woman
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had consented to the photo. However, this is only one of the
many stories that rightly report on the situation and raise
awareness of these important issues, but are forgotten the very
next day. The weakness of these reports stems partially from
the fact that they are rarely woven into a deep factual analysis
that would present a complete picture of this severe social
problem. Rather, due to the lack of resources, interest, or
sometimes professionalism in the media, these articles simply
provide a one-day job for the jour nalists, who quickly move on
to the next case. Even worse, this often comes at the expense
of the victims, who ex pose their personal lives to the public, but
gain nothing for themselves; in fact, quite the opposite at
times.

Reporting on suicides

Another particularly sensitive aspect of reporting on
people, crime, and private life is that of suicide reporting,
perhaps the last straw in terms of how much the people
affected can take. Those left behind have not only suffered a
terrible loss and are asking hard questions of themselves, but
also have to endure questions from the media, or the public in
general. Hence, the reporting on such cases, the number of
which has recently increased significantly in the country, is an
important measure of journalistic and media ethics.

Perhaps the most delicate and widely covered case in
this respect was that of a 10-year-old boy’s suicide on April 17,
under mysterious circumstances. S/hgjpwas the only newspaper
among those monitored, that identi fied the victim as “E. Lala,
10,” with no further information other than a brief description
of the sad event. The other media ran long articles, including
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pictures of the deceased in his school uniform, his name, the
place where he had hung himself, as well as interviews with his
father, also pictured. Clearly, the media were very much
present in the lives of the family hit by the misfortune, in
perhaps the most terrible time they had experienced.

In general, in the three months of monitoring, the
Albanian media almost always revealed the identity of the
suicides, their full names and age, and if available, their
addresses and pictures. If possible, the reporters also
interviewed the relatives, breaking into their grief and
conveying it to a wider audience. In addition, the reports also
described the manner of death, providing details on how the
hanging was done, where the gun was aimed, or what kind of
poison was used. In this way, the stories ran the risk of offering
blueprints for potential future suicides, something that the
media are clearly not worried about at the moment.

A notable exception in this respect was the daily
Panorama which published the opinion of a psychologist as a
sidebar to the article on the 10-year-old’s suicide mentioned
above. Among other things she wrote: “I would part icularly call
on visual media to be more careful with the news coverage of
suicides, since last year we had copycat suicides after news
broadcasts (e.g. jumping off a balcony) , the same way as we
are having this year.”?

In addition, such shocking events as the one mentioned
above have also prompted the media to take a pause and look
at the phenomenon more carefully, providing analysis, figures,
and trying to give a more complete picture and address the
roots of the problem. So, apart from reporting on the sad

Z“The 10-year-old’s Suicide, a Copycat” Panorama, April 18, p.9.
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suicide of the 10-year-old, Gazeta Shqgiptare ran other
complementary articles on the issue, as well. One headline ran,
“Suicides Victims Outnumber Muder Ones by Two.” The piece
quoted official figures and incorporated interviews with
authorities on the subject. Similarly, Shekulli reviewed recent
suicide numbers in Tirana, and provided a list including
motives. This trend is not limited to suicides, though: in mid-
March several serious road accidents happened throughout the
country, all involving multiple victims. The reports were
accompanied by interviews with the police authorities, concerns
about road safety, and statistics. An example is the March 14
TV Klan story, which included an interview with the head of the
police in the country, pictures of the problematic roads and
missing signs, as well as statistics,. Unfortunately, it seems that
these relatively in-depth reports or pictures are possible only
when a tragedy happens and are not a regular routine of the
reporters.

These extreme cases have another peculiarity: they
surely touch the hearts of the reporters and hence the public,
as shown in their comparatively more sentimental coverage.
Here are two newspaper descriptions of the grief in the suicide
boy’s house:

“By three o’clock he was dead. A broken brick on the
roof where he had put his foot, the narrow path leading

to the yard, where people passed along all the time, the
elder sister already dressed in black, who covered her
mouth with her hand, tears ro lling down her cheeks; all
these underscored that he was dead. Eni Lalo, only 10,
had tied a rope around his neck and ended his life,
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without realizing that suicid e means you no longer wake
”3
up.

“It took ten years to teach hi m to speak, to enjoy, to
love, to amuse himself, to make friends..., but nobody in
these ten years taught him that it was not him that had
decided to come to life, the same way that it was not up
to him to decide to leave this life!”*

“Graphic” coverage in Albanian media

As mentioned above, sentimental notes are present in
the media coverage, but they are the exception, rather than the
rule. Instead, the rule is graphi c coverage of crimes and other
iIssues, especially when it canes to headlines and images.
Sensational headlines scream from the newspaper pages every
day and open the TV news editions every evening. Although the
actual content that follows may be more factual and the tone,
restrained, the headlines certainly attract attention, and
occasionally cause tensions. Just to mention a few: “How | Cut
My Beautiful Wife’s Throat,”™ “Police Track Down Murdering
Maniac,” “By Cannon Law | Should Kil My Wife, But | Forgive
Her,”” “Woman Kills and Buries Her Husband As Daughter
Watches,” “Cause for Alarm: 50% of Medicine on the Market

3 Vladimir Karaj, “10-year-old Hangs Hire# in Tirana’s Suburbs,” Shekulli, April
18, p.9.

* Gerti Xhaja, “Boy Hangs Himself Adr his Mother Slapped Him,” Gazeta
Shqiptare, April 18, p.14.

® Zenepe Luka, Gazeta Shaipe, May 29, 2007, p.21.

® Gerti Xhaja, Gazeta Shqipe, April 23 2007, p.11.

" Aldo Kozarja, Panorama, April 19, 2007, p.10.

8 Gerti Xhaja, Gazeta Shqipe, April 17 2007, p.15.
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Forged,” “In Street Accident, Truck Tears 60-year-old Woman
in Two,”° etc.

Although recently the media have shown greater care in
the use of images, there are still reasons for concern in this
area, especially when it comes to crime or accident reporting. It
Is not uncommon for scenes from accidents or crimes to appear
in the media, some more detailed than others. For instance, on
March 15, TV Klan reported on a man murdered close to his
home, and proudly displayed images from the scene of the
murder, which had happened just before the news edition.
Although it was dark, a man lyin g in the ground, blood covering
his face, was clearly visible even without a close-up. Similarly,
after the serious car accidents the same day, there were
fleeting images of a body being taken out of a river, another on
the road, scattered shoes, a sheet covered in blood, streams of
blood in the streets, and so on. To be fair, we should also
mention that the viewers were forewarned of the graphic
nature of the mages to follow; wh at is more, they illustrated an
analysis of the situation after the numerous road accidents all
over Albania in just two days.

Newspaper readers, however, cannot be forewarned of
the graphic nature of images. These photos rarely show the
victims; yet there are cases when unburied bodies or similar
images appear. In addition, newspapers often use illustrative
photos indiscriminately. They do not affect the people covered,
as they have faces nobody knows, or the faces are blurred;
however, they include graphic images reminiscent of rape,
murder, assault, etc. Newspapers also use drawings, which are
far from objective: in the case of a man allegedly assaulting

° Lorina Mixha, Shqip, March 22, 2007, p.24.
° panorama, May 5, 2007, p.13.
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young women at knife-point, the newspapers always
accompanied the text with a drawing of a big dagger dripping
blood. Similar attention-grabbing images abound in the papers,
often crossing the line of good taste. Undoubtedly, in some
cases the graphic choices attract attention to the text; yet
sometimes they are disturbing and can come at the expense of
the text content, which might be quite accurate, with no

ghastly details, or other excesses.

“Mobilizing” journalism

As mentioned above, in general the media reports are
limited to giving the facts; they rarely contain sentimental notes
or take sides with the victim or the perpetrator. However,
taking sides is only human, and there are cases when the
reporters cannot help but convey this to the public. In this
respect, we should note that sentimental coverage is more
typical for reporting of serious cases, and especially those that
are still actionable. In them the media play a kind of a
mobilizing role, calling on the state or other relevant authorities
or organizations to assist the people in need.

For instance, on April 11, Top Channel aired a story of a
family with three sons paralysed by a genetic disease. Despite
his paternalistic attitude towards the “unfortunate boys,” the
reporter brought the suffering of the people and their poverty
to the public and assisted them in their pleas for help. Similarly,
TV Klan broadcast a story about a four-year-old boy in need of
help, accompanied by his picture and pleas for assistance*

1TV Klan, May 9, 2007.
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On May 9, Shgip published a story on a child with
leukemia, describing the family’s poverty, the necessity to seek
medical treatment abroad, and asking assistance from the state
and the Ministry of Health. The article closed on another
sentimentally appealing note: “A 13-year-old boy needs and has
to live!”*? The frequent examples of this nature show that it is
not unheard of for the media to highlight desperate cases and
to rally for finding a solution.

On an even more positive note, there are also examples
of “public service” that the media provide on their own
initiative, without waiting for de sperate cases to knock on the
door. These are prevalent in the social issues sections and
focus usually on education and health. For example, on March
29, Shekulli did a report on the Institute for the Blind, citing
positive examples of teachers and students, but also addressing
their need for instruments and textbooks. ** Similarly, there are
regular announcements and news coverage of medical drugs or
hospitals, which could very well be considered public service
that the newspapers fulfil on th eir own initiative. Whether this
Is genuinely done with the public interest at heart or simply to
increase circulation is open for debate; yet the two are not
necessarily mutually exclusive.

The show that claims to be a champion of the public
good, Fiks Fare was also closely monitored as part of this
project. Having gained prominence due to its investigative
reports and some rather successful cases, Fiks Fare enjoys
tremendous popularity. On close inspection, its methods also

12 Besim Dybeli, “A 13-year-old Suffering from Leukemia Needs Help,” Shqip,
May 9, 2007, p.23.

13 Eglantina Bardhi, “Instituti i te Verberve: Apel per instrumente dhe tekste
mesimore,” Shekulli, March 29, 2007, p.11.
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pose some serious ethical quegions. While successfully using
the law on public access to information to document its
investigations, Fiks Farealso frequently makes use of hidden
cameras, a questionable practice that underscores the
imperative to balance the need for information and the right to

privacy.

The most controversial case in this respect in the three
months of monitoring was that of a university professor who
asked to have sex with his student in order to pass her in his
class. The student had enlisted the assistance of the program
administration to expose the professor, and the case had been
decided in her favour, which justified it as a public interest
case. The hosts apologized to the professor’s family before the
show aired, but they said they were doing this in the name of
other students that faced the same pressure.’* The footage
that followed was shot with hidden cameras and showed the
student discussing the matter with the professor in his office.
Then they went to an empty ho use, where the professor clearly
tried to have sex with her only to be interrupted by the door
bell. The professor’s face was clealy visible throughout and the
day after the show aired, the college board decided to fire him.

Similar cases and outcomes have been quite common in
Fiks Farés, history, making it a pioneer in investigative
reporting, with a particular po wer in assisting people who ask
for help. At the same time, this increasing power to produce
change needs to be closely montored in order to prevent its
abuse. Ethical dilemmas should always be decided in the
interest of the public, and it is only Fiks Fareitself, the most
powerful and influential program in this respect, that can
ultimately ensure its strict alle giance to the public interest.

14 «Fiks Fare,” Top Channel, May 3, 2007.
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Reporting on media ownners’ interests

Although in general no blatant ethical problems in the
monitored media were detected, a lingering ethical problem
remains the reporting of events or issues related to the media
owners’ economic interests. Given the non-public nature of
these interests, it is difficult to spot them easily. During the
monitoring period, the task be came somewhat easier because
of two developments: the introd uction of a digital bill in
Parliament by the government and the fight for financial control
between the government and one of the main media
companies, Top Media, which owns Top Channel and Shgip,
both under monitoring. These developments affected
significantly the news coverage and posed some ethical
questions.

In April and May Top Channel found itself at war with
the government, and more specifically the Prime Minister and
the National Council for Radio and Television. This set the tone
for almost all its coverage of related news. At its peak it
included a few examples of outright prejudice or subjective
outrage, not always labelled as an editorial. For example,
during one of the numerous controversies involving the
regulatory authority’s decision to remove Top Channel’s
antenna in Shkodra for lack of license, the commentary
exhibited undeniable anger when stating that: “Ledio Bianku
[chair of the regulatory authority] just added another spot to
his white name.'® Once a well-known lawyer with a Western
leaning, he has now shown his true colours of a political
servant.”*®

5 It's a pun for “Bianku,” the surname tife chairman, referring to “bianco,” white
in Italian.
% Top Channel, May 9, 2007.
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It should be noted that in sp ite of the bias that seeped
through in this particular instance, especially during the peak of
the crisis, most of the time Top Channel managed to get
through to the public both sides of the stories it was covering.
For example, on March 7, when reporting on the U.S. State
Department’s report on Albania alleging continued widespread
corruption, although it clearly criticized the government and
stressed media freedom, Top Channel also provided views from
both the ruling majority and the opposition. Similarly, the same
practice was followed after the Prime Minister’'s speech on the
media and the mafia, which singled out Top Channel.*’

In general, in spite of their different angles, both TV
stations managed to adhere to the basic reporting rules, with a
few exceptions. An aspect that is inherently difficult to track is
hidden advertisement and while both TV stations routinely
announce their own important show s or programs in their prime
time news editions, sometimes as leads, it is more difficult to
spot other instances of hidden advertisement. One such case
involved TV Klan’s report on the celebration of March 14,
Summer Day, and a national holiday, in Tirana. The report
closed with, “the most extraord inary show is that of the Red
Bull airplanes in the sky,” a voice over images of airplanes in
the sky, followed by a shot panning to the big Red Bull
umbrellas in Tirana’s main square, a sequence that was
uncalled for and that took away several seconds of the news
edition.

Another instance of hidden advertisement or very good
PR, shared by both TV stations, was the opening of the new
terminal at the Tirana airport. While the event was certainly
newsworthy, the stories exceeded the reporting boundaries:

" Top Channel, March 29, 2007.
399



apart from the speeches and activities, both TV stations aired
long sequences of what seemed to be a promotional video by
the airport management itself, with the voice-over in English
clearly audible.

There doesn’t seem to be a clearly visible pattern of
hidden advertisement. However, given its low visibility, a
monitoring of the trend and the wa y it can affect content in the
future is certainly warranted.

Conclusions

Overall, it can be concluded that compared to some
years ago Albanian media have made significant progress in
improving ethical standards. In general the main criteria of
professionalism, such as accuracy, balance, and impatrtiality are
respected. However, in spite of the progress and the
disappearance of several blatant errors, violations are far from
over.

These violations are more visible in the most delicate
situations, involving violation of privacy, intrusion into personal
grief, interviewing and representation of minors, graphic
representation and use of images, etc. In addition, in spite of
the emerging investigative reporting and some quite
remarkable successes in this area there is no system of checks
in place to control this trend fr om going to the other extreme,
that of media arrogance and violation of privacy in the name of
good journalism.

These potential violations in investigative reporting and
in journalism in general become more of a threat to private life
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and journalistic standards in view of the impending
decriminalization of defamation. Although this is undoubtedly a
significant step ahead towards media freedom and
professionalism, this freedom needs to be balanced with a self-
regulatory system that has yet to succeed, overcoming lack of
awareness in the area and partial unwillingness to accept the
authority of self-regulation.

Recommendations

The Government should take specific steps to enforce
the Labour Code in media organisations and regularly monitor
its implementation.

Journalists’ associations, withthe assistance of other civil
society agents, should demand the enforcement of the Labour
Code in media companies, and eentually collective bargaining.

Civil society organisations should support individual
journalists whose rights are violated by media owners, state
authorities or other parties.

The Government and civil society should regularly
monitor and investigate allegations of violations of media
freedom and independence.

Civil society organizations ard journalists’ associations
should raise awareness of the newly revised code of ethics and
facilitate the process of establishing an effective body that
would supervise its implementation.
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Journalists’ associations shoud significantly strengthen
the capacity for public debate and awareness of media
organisations and associations, particularly through improved
cooperation and by promoting jour nalists’ rights vis-a-vis media
owners and the government.

Media owners should engage in the debate on self-

regulation and facilitate a genuine commitment to self-
regulation as a benefit for all.
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Bosnia and
Herzegovina

By Irham Ceco

“The media have a right to lie”
Alja Izetbegovic, former President of Bosnia and
Herzegovina in various mandates %%

This witticism somewhat exemplifies the role of the
media in the society of Bosnia and Herzegovina: usually used
for manipulation rather than in formation, they are controlled
rather than in control. During the long period of communist rule
they were instituted as state- owned and completely dependent
bulletins of the ruling Commu nist Party of Yugoslavia.

The thin margin of freedom gained by the end of the
eighties was spent on undoing the communist regime and
replacing it with "democratically elected" authoritarian
nationalist parties. In hands of nationalist political elites the
media were a tool for disseminating hate-speech, political
propaganda and warmongering. As a result the media lost a lot
of their credibility, especially among the educated, opinion-
making class.

The wartime record of Bosnian media (as well as the
Serbian and Croatian media, widely circulated and influential in

8Quoted from: Alija i mladi: mediji imaju pravo da laZu; by Emir Suljagani
Magazine n.105, June 1999.
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Bosnia and Herzegovina) ha been a burden for the
reconciliation process. Mass media are widely seen to have
fomented the emotion and violence that led to the deaths of
200,000 people and the devastation of the country through
nearly four years of war. *°

Even though the media re-adapted to peace, their
ethnocentric view is still present, and while the hate-speech may
be formally pretty much gone, its impact still lasts, is not
forgotten. Hence the freedom of expression needs to be
controlled, and often curtailed in the name of preserving peace.
However, the institutional mechanisms introduced by the
international community to regulate such issues sometimes falil
to make a difference between legitimate political opinion and
hate-speech, between facts hard to swallow and venomous
propaganda.

The aim of this work is to ex plore the relationship of B-H
media scene with the proclaimed goals of integrating with the
European Union, the influence of regulatory bodies on that
process, and the potentials of media self-regulation in theory
and practice. To complement the theoretical outlay of media
self-regulatory system in Bosnia and Herzegovina, this work will
contain findings obtained by monitoring selected media for a
period of three months: March, April and May 2007.

For the purpose of practical some facts need to be set
out at the beginning: Bosnia and Herzegovina consists of two
(dis)integrated parts, colloquially known as “entities”. Larger
entity, called the Federation of Bosnia and Herzegovina is a
result of a complex wartime arrangement providing 10 Cantons,

9 «“Campaigns in the media war between republics foreshadowed military
campaigns. Verbal violence engendered physical violation” Mark Thompson;
Forging War: The Media in Serbia, Croatia and Boshia Herzegovina.
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some dominated by Bosniacs (Bosnian Muslims), other
dominated by Croat (Catholics), or mixed, with a (dis)balance of
ethnic power. Smaller entity is called Republic of Srpska, almost
exclusively Serb — populated due to brutal ethnic cleansing
campaigns, and it is pretty much centralized internally.

With ethnic divisions unfortunately marking all areas of
life, including the media scene, this is a country arranged in a
manner as dysfunctional as it gets. Bi-partite entity division,
topped up with tri-partite ethnic division certainly affects the
public sphere. Hence the media are divided too and more often
than not this division runs along ethnic lines, even if the
newspaper crews are multiethnic themselves. Thereby the
choice of newspapers for monitoring needed to be
representative, but also “ethnically” balanced, reflecting the
current state of affairs.

The obvious first choice fell on Dnevni avaz the daily
with the widest circulation in the country, and the foundation of
a media and business empire: published in Sarajevo, largely
targeting the audience in the capital, it is more or less overtly
the “Bosniac” paper. As its trans-entity counterpart, Glas Srpske
from Banja Luka, the RS capital was selected: it is a paper
whose circulation is not quite as high, since the market where it
competes is dominated by cheaper “localized” imports from
Serbia. However, being owned by RS Government, it reflects
some dominant trends in the RS journalism, and may be viewed
as the “Serb” paper.

There was a dilemma whether to monitor a “Croat”
newspaper too. However, since the “Croat” newspapers,
regardless of their “ethnic” slant, adhere to pretty much the
same standards as Dnevni avazand/or Glas Srpske they were
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not directly scrutinized. This is not to say that Croats are any
less important factor of Bosnian and Herzegovinian political
equation: the point is that de spite sharp differences between
media across the entity border, some common typology
pertaining to the issues relevant for this research may be
inferred.

In much the same way, electronic media were not
selected for monitoring, due to irrelevance for the subject of
self-regulation: electronic media are regulated by a state
agency (CRA). However, the mode of operation of this agency
Is set out.

Setting the standards: A perfect frame for a
tainted picture

After the Dayton Peace Agreement was signed, Bosnia
and Herzegovina was finally enabled to continue its democratic
transition. One of the proclaimed aims, seemingly utopian but
redeeming in essence, was to join the Euro-Atlantic integration.
This entails joining the Partnership for Peace and eventually
NATO, and joining the European Union? The ruling elite of
Bosnia and Herzegovina touts Eurgean standards as a sort of
“cargo cult” in the face of a so cially devastated population:
even to the point of burlesque.

One of the essential, but far from spectacular steps, was
the acceptance of Bosnia and Herzegovina in the Council of
Europe: it was hailed as “historic’, and the Foreign Affairs
minister of the time Zlatko Lagu mdzija labelled it as “The Birth
Certificate for our country”?! A country independent since 1992,

20 See Luckin
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which can boast a timeline of history dating back to the 10th
century has certainly profited from the admittance into the
international club that shaped the spirit of the European
integration for decades, but it can be considered a maturity test
at the best.

Yet this elation shows how cherished every step closer to
“the real Europe” is among the frustrated Bosnian polity. And
the membership in the CoE obliges the powers in Bosnia and
Herzegovina to respect the European Human Rights standards.
Such a respect is also a prerequisite for eventual EU
membership.?* And in terms of freedom of expression, the
standards set by the European Cavention for the Protection of
Human Rights and Fundamental Freedoms of 1950 should be
upheld.

ECHR’s article 10 says: “Everyone has the right to
freedom of expression. This right shall include freedom to hold
opinions and to receive and impart information and ideas
without interference by public authority and regardless of
frontiers. This article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises.”?

The limits are defined further in article 10: “The exercise
of these freedoms, since it carries with it duties and

1 See Nowak in Alston (ed.): “Whether or not human rights are regarded as an
objective, or only as one of the basic principles of the EU, they had gradually
achieved such an importance in the Union’s internal and external policies that they
were proclaimed in the Amsterdareaty as explicit preconditions for EU
membership.

?2«Freedom of expression ... is applicable not only to ‘information' or ‘'ideas' that are
favorably received or regarded as inoffersiv as a matter of indifference, but also

to those that offend, shock or disturle thtate or any sectof the population.”

European Court of Human Rights.
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responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are
necessary in a democratic society, in the interests of national
security, territorial integrity or public safety, for the prevention
of disorder or crime, for the protection of health or morals, for
the protection of the reputati on or rights of others, for
preventing the disclosure of information rece ived in confidence,
or for maintaining the authority and impartiality of the
judiciary.”

The media practice in Bosnia and Herzegovina, within
the scope of this definition, is regulated by two major bodies:
the Communications Regulatory Agency and the Press Council.

CRA and electronic media: Tightly controlled
chaos

The CRA was designed for two basic purposes: to
assume the role of a main nation-wide authority for technical
iIssues such as assigning the frequencies and authorising the
broadcast, and to purge the airwaves of the sulphurous hate-
speech, fostering the standards of objective and impartial public
information.?®> The CRA in the beginning functioned as a
regulatory body set up by the international community, but it

23 Article 1.2 “Decency and Civility” ofhe CRA Broadcasting Code of Practice
states: “Broadcasters shall observe gareommunity standds of decency and

civility in programme content and schedulimaking particular care to protect the
interests and sensitivities of children. Language which could incite to violence,
disorder or hatred must not be used. The gratuitous use of language likely to offend
must be avoided.” Several local broadcasters have been penalized under the
provisions of this code.
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became formally a national institution in 2003.%* The CRA
represents a good example of the international community’s
initiative in establishing state-level regulatory bodies in BiH. The
CRA has a wide-ranging mandate and powers, and has been a
driving force in developing the broadcasting and
telecommunications sector in the country.

Generally, the public broadcaging “system” is divided
into two “entity” Public Broadcast Services, RTRS (Radio — TV of
Republika Srpska, the Serb-domirated part of BiH) and FTV
(Federation BiH TV, designed to cater for Bosniac — Croat
dominated entity), and a third, nationwide PBS channel — BHTV
1. (Bosnia and Herzegovina TV). Such a division reflects the
present situation and some future tendencies — the two entity-
based public broadcasters are byfar stronger than nation-wide
BHTYV 1, reflecting the division of the country along ethnic fault-
lines.

What lends some strength to the BHTV 1 is the
international community support to this project. However, the
legal status of the three broadcasters remains perplexing in its
complexity, as well as the system for funding the three, with
subscription funds money changing hands and effectively
creating a lot of space for free riders.

24 See Bieber in Nations in Transit: “Theain supervisory agency of electronic

media is the Communications Regulatory Agency (CRA). It has been licensing
electronic media since 2001—a process that has led to a degree of consolidation. I
the last two years, the agency has issued a total of 183 licenses out of 258
applications. These licenses are automdyicahewed for 10 years (2 years for

public stations), unless the stations commit serious violations. The CRA is also
tasked with monitoring angkenalizing electronic mediarfthate speech and slander,
and such authority appears to be having a positive effect, as the number of
complaints has declined. Most cases involve defamation of persons rather than hat
speech, according to the CRA.”
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The Press Council: Mission impossible

Unlike electronic media, print media are self-regulating

(that is, they do not report to an independent supervisory
body). But the Press Council of Bosnia and Herzegovina is an
advisory body that aims to fill the gap. In late 1998 and early

1999 the IMC (institution that wa s the legal predecessor to the
CRA) worked with the six journalists’ associations to develop a
voluntary Press Code, which would be appropriate to the local
circumstances. The code was adopted on 29 April 1999 and
published in all the major publications. The Council initially got
an International Chair — Lord Wakeham (chair of the British

Press Complaints Commission),since the Bosnians could not
agree over the chairman, plus twelve members.

All  of the twelve were Bosnian citizens: six
representatives of the press and six lay people, including some
academics. They were all nominated by the six journalists
associations from both entities, who were involved from the
outset. The BiH Press Council was constituted as a formal body
in September 2000 and on 22 September, Lord Wakeham
chaired the first meeting as International Chairman. Initial
operational funding was approved by the EC and the Swedish
International Development Agency (SIDA). A small secretariat
was established in early 2001 and continued to develop.

After Lord Wakeham, the post of PCC Chairman was
occupied by Robert Pinker, who was previously also Lord
Wakeham'’s successor in the Britid1 PCC. Professor Pinker acted
as the International Chairman of BiH Press Council for almost
three years. In April 2005 the Press Council of B&H at last came
to be chaired by the first local Chairman, Professor Drago
Brankovic, from the Philosophy Faculty of Banja Luka. With
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official forming of the new Press Council at the level of Bosnia
and Herzegovina, on 13th December 2006, new Chairman of
the Press Council was appointed Mr Sejad Lukin, Editor-in-
Chief of the daily "Dnevni avaz".

From 2000 till 13th December 2006, the Press Council
was registered at the level of Federation B&H Entity, with the
possibility to operate at the territo ry of the entire country. First
establishers were the Journalists' Associations in Bosnia and
Herzegovina.

However, today it operates across the entities, boasting
a multiethnic and regionally varied staff. In practice, it
resonates as a great idea, and puts Boshia and Herzegovina,
somewhat unwittingly and largely undeserved, in the position of
the leading country of the region in the area of self-regulatory
standards. But in practice some problems cast a shade of doubt
over the effectiveness of the whole grand theoretical concept.

It is questionable since the PC has no means of
enforcing its provisions. (The Press Code is voluntary, and the
Press Council resolves all the possible disputes between the
public and the press by using only journalistic remedies, such
as: right to reply, publishing of retraction, apology or denial.
Unlike the CRA mentioned above, the Press Council does not
have authority to fine, suspend, close down or license
newspapers and magazines.

Moreover, in a small and somewhat elitist community of
journalists in Bosnia and Herzegovina, the risk of conflicting
interests runs high. The question is how the members of PC
bodies will react if their own home media is under scrutiny.
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In this particular period, it is impossible to miss a glaring
coincidence: the PC Clairman is also the Editor-in-Chief of the
country’s biggest and most powerful daily newspaper, Dnevni
avaz. Much to his personal credit, it is obvious that he brought
some new, much tighter standards to his newspaper which
used to be widely criticized in the past for a number of ethical
breaches.

However, old habits die hard, as the monitoring part of
this study will show. The question is how the PC will react once
a reader files a legitimate complaint against Dnevni avaz Will
the proverbial medic be able to cure himself?

Thorn in the eye of beholder: Media monitoring
— March, April, May

Dnevni avaz — Hit and Run

In March at least 11 texts containing various possible
breaches of the PC Press Codewere recorded. They can loosely
be grouped as follows. Three texts are dubious, and probably
may fall under ,politically incorrect” category, or border cases
of hatespeech. These, however, are largely op-ed type articles,
and could be defended and legitimized as such under the ,free
speech” provisions enshrined in the constitutional and legal
system of the country.

The three texts in question are ,The State According to
Ka avenda”, from p.3, March 4. 2007, a comment blasting a
controversial Orthodox dignitary; a comment about the future
of the RS entity ,RS must not remain a Serb entity” containing
vitriolic remarks, published on p. 2, March 19.; and another
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comment from the range, stirring up wartime emotions in a
manipulative tone ,Slobodan Praljak in the RS Assembly”
published on p.3, March 30.

The other group constitutes code breaches in crime beat
covering, such as publishing full names of suspects and other
incriminating details. In March four articles fell strictly under
this heading. First, ,Ombudsman beats heavily his lover in an
automobile” involved a hearsay about a prominent public figure
published in Crime section's p.34 on March 7; ,Police Seeks
Nedzib Spahitand Adnan Hodzid p. 29 on March 13; ,Beaten
Enver M. came back with a gun and shot the assailants” p. 29
on March 29; and gruesomely obvious ,Zoran Milanoviu
strangled his mother with bare hands” on p. 33 on March 30.

These omissions are common elsewhere, and do not
necessarily reflect concious bad journalism, but rather a wish to
be ,exclusive” at any cost.

However, the remaining six ,contestable” articles are a
story in itself. They are part of an apparent abuse of public
space for a smear campaign, no holds barred. The campaign
targets competing media, notably the left-oriented Os/obo enje
daily. This daily was bought off by a local brewery tycoon Hilmo
Selimovig who has been in a clash of business interest with
Dnevni avazfor years.

In this particular period these animosites (mutual)
escalated in a dirty media campaign. Os/obo enyje published its
share of potentially problematic articles. However, the scope
and sort of labeling, libel and outright defamation piled up by
Dnevni avazupon Oslobo enye, its owner and its editor-in-chief
Vlastimir Mijovi ( is unparalelled in its notoriety.

413



This campaign continued throughout the first week of
April with two articles, and somewhat subdued later on. In the
month of April, another four potential breaches in covering
crime beat were found. ,Dissafected veteran demolished
several offices” was an article published on p.21 on April 1,
.1ral scheduled for pervert math teacher”, doling out liberally
charges for a particularily abhorent crime to a suspect, ran on
p. 21 on April 1 as well. ,DZevad Sahman beaten with a rubber
club when he came to collect a debt from He @ brothers” is
another crime story with too many names disclosed while the
investigation was still going on, on p. 33 on April 4; ,The same
policeman attacked me twice for no reason” on p. 32 on April
20 is also a suspiciouspiece. Only one ,politically incorrect” op-
ed comment was found on p.3 on April 2nd entitled ,Criminals’
Celebration”.

In May only one article implicating competition was
recorded on p.9 on May 1: ,Who's bothered by strong position
of Rais Cerill, accusing Oslobo enje, its editors and its owner
of being hostile to Raris-ul-ullamah Mustafa ef. Ceri j Bosnian
Muslims Number One cleric, and consequently ,dangerous for
the vital interests of Bosniac nation, and the country of Bosnia
and Herzegovina”.

Although apparently reffering to previously published
articles in Oslobo enje critical of Rais and his excursions in the
political realm (another common feature of politics in Bosnia
and Herzegovina, but not uncommon in the region as well), the
tone and the kind of accusations presented is tantamount to a
judgement potentially harmful if (mis)read by, say, devout
Muslims.
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Crime beat ran five potentially problematic stories:
.>earch is still on for Mersudin (bsovi{i, a detailed account of
an undergroun murder with full name and details of a suspect
disclosed, at pp.31 on May 1st; ,Cab driver assaulted a
colleague with a knife” at pp. 25 on May 2; ,Zdenko Jovanovi U
beaten up then strangled his mother”, at pp. 34 on May 4;
.Mersudin (posovitturned himself over to police in Uzice”, about
the alleged arrest in Serbia of the aforementioned gangland
murder suspect, on p.31 on May 22; ,Two dangerous burglars
arrested in Sarajevo” on p. 35 on May 26.

Overall, it is obvious from the sheer volume of the
potential breaches found, that the Press Code sets high
standards, perhaps a way too high for the current situation in
Bosnian and Herzegovinian journalism. For Dnevni avazis still,
with all these reproaches, a widely circulated, informative and
modern newspaper. Altough its standards easily slide towards
those of tabloid journalism, this can be said for nearly all of the
worthwhile publications in the co untry, including its finest, such
as the liberal weeklies.

Really trashy newspapers are far below Dnevni avaz
standards — although some of the worst ones such as the daily
ASand the weekly Expressare actually published by Avaz Itd.
On the other hand, outside the scope of this research, and
according to rumour in public, these breaches went largely
undetected.

Glas Srpske— Darkness Visible

Not entirely to their credit, the colleagues from Glas
Srpske are far more predictable than those from Dnevni avaz
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Their handling of the crime beat is largely impeccable. They are
not engaged in mud-slinging competition. But they run a
politically incorrect op-ed bordering on hate-speech nearly
every other day! In-depth explor ation of their discourse is a
subject in itself, and their offe nsive and manipulative character
may be in the eye of the beholder.

So, let us just give here a list of the titles from March
throughout April.

March headlines: ,Federation poisons the public” -
referring to the ICJ verdict, Glas Srpskeshows that wartime
rhetoric has still not been abolished as the majority of the
Federation of BiH media still frequently use terms like
“genocide” and “aggression” although more than a decade has
passed since the end of the war in BiH, ,They call a crime by
name of good will”; ,,Proclamatio n with a political background”;
.Poisoned by the dark past”; ,| nvitation to uncertainity”; ,Seeds
of evil germinating”; ,Wartime ri der leads to darkness”; ,Into
the pit of hell”; ,Bosniacs need sobering up”; ,Creation of a
new false illusion”...

April headlines: ,Lifetime of pain”; ,Dreaming Alija's
dreams” (Accusing Bosniacs of beng ,deluded” by their faith in
the proclaimed wartime goals of the late Alija Izetbegovi ( their
former leader); ,Serb pearl — thorn in their eye”; ,They want a
cemetery in the middle of town” (Vitriolic comment against the
wish of Bosniacs to bury their dead exhumated from mass
graves in an old Muslim cemetery by a demolished mosque;
later on the RS Government forcefully intervened on behalf of
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Bosniacs, helping them bury their dead properly at the spot);
»Criminals cover their tracks”...

An exemplary manipulation article can also be found on
p. 2 on March 9 entitled ‘Abuse of religion and faith’ by
D.Majstorovic. It reports that Darko Trifunovic, portrayed as
‘leading Serb expert for international terrorism” from the
Belgrade Security Faculty, in ore of his recent “lectures before
members of the US Congress” stated that radical Islamists from
all over the world, who have been assigned in all almost all
European states upon order of the terrorist network Al Q’Aida,
abuse religious facilities and use them for spreading their
fundamentalist-like ideas.

Reportedly, Trifunovic also “warned that Kosovo and
Metohija and BiH are unfortunately brimming with persons like
Talovic (Sulejman, 19-year old from BiH who killed 5 people at
Salt Lake City recently) and Bekiasevic (Mirsad, sentenced to 20
years prison term for planning terrorist attacks in BiH), mostly
thanks to people from the top au thority, who at some point in
the past brought the most brutal terrorists of the present time
to these regions. Hereby he refers to “Haris Silajdzic”, a
prominent Bosniac politician.

Although attributed to an “expert” thus fulfilling the
formal requirements of the Press Code, these absolutely wild
speculations presented as “serious information are an insult to
logic first, Bosniacs second. (Sulejman Talovic was Bosnian
American, but his crime was much the same as earlier
Columbine crimes, or a subseqient massacre by a Korean
American — work of teen angst. Confounding him, a wannabe
terrorist Bektasevic, and bringing them in context with a legal
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and legitimate political representative is a sign of utter
malevolence and lack of elementary ethics).

In May, GS op-ed authors spared no verbal ammo:
“Croatian flash of evil”; “Image s of Sarajevan Inferno”; “They
seek justification for a crime”; “Head-on to the wall”; “Backed
by Washington”; “Millions in th e mist”; “NDH as a role-model”
(NDH refers to the short-lived Nazi puppet regime of
“Independent State of Croatia” which committed mass crimes
against Serb population); “Massacre in front of TV camera’,
“Not evenr children were spared”; “Bosnization and other
hoaxes”; “Pain-soaked years”; “Cowardly murderers”; “Faith
before life”; “Unbreakable bonds with war”; “Unforgettable
Golgotha” ...

What bounds most of these articles with quite disturbing
and terrifying titles, is a wish to constantly keep reader’'s mind
ready for war, and to portray Fe deration politicians, Bosniacs
and Croats as enemies, in a not-so-subtle manner. These
articles went undetected outside its target audience and the
scope of this research.

Out of sight, out of mind — what the Press
Council did meanwhile

Since the Press Council reactsonly upon complaints
lodged by citizens, mostly individuals directly concerned with an
article, irony is that of all the potentially contestable articles in
Dnevni avaz none was contested. Yet Zinka Huki icomplained
against an article entitled “Frenchmen Accuse Senad Omanovic
and Zinka Hukic” published on 13 April 2007. Her complaint
alleged “inability to deny statements from the text”, but it was
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not upheld “in accordance with protection of free informing and
respect of independent editorial policy”.

Other complaints included, notably, a family Puva a
whose member died in an accident, and the photo of the
deceased was published in AS and Dnevni /ist dailies. The
complaint was upheld in both cases, on the count of privacy.
Two complaints against Os/obo enje daily were lodged, over
articles “Victims of Mobbing Left to Themselves”published on 3
March 2007 and “Faculty at the Car-wash” from 1 March 2007.

In both cases, PC succeded in mediating a settlement —
Oslobo enje published denials. A complaint by a municipal PR
officer against a local Derventski list newspaper was not
upheld. Neither was one too broad a complaint against Ve ernji
/ist. One complaint against a petty daily SAMwas upheld.

The most high-profile incident involved a complaint by
Ms Borka Rudic, Secretary General of the Association “BH
Journalists” against prominent weekly magazine Slobodna
Bosna which ran an article claiming “Hundreds of Married
Couples in B&H Would Like toAdopt Children” on 17 May 2007.

In the article, a name of a person adopting a child was
published. Since her letter was addressed to the BH Press
Council, without an official fiing of a complaint — the
Complaints Commission adopted “Decision on submitting a
reminder for media on obligatory respect of the Article 11 of the
Press Code - Protection of Children and Minors. Slobodna
Bosnawas also the target of on e unsuccessful complaint lodged
by a prominent politician complaining against a satirical
content.
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And that was, more or less, it. The work of the Press
Council is commendable, if nothing else, then for its swiftness
and efficiency — all these complaints were handled and resolved
by July 2007. The problem, apparently, lies elsewhere — in the
fact that many blatant violations of the Press Code simply pass
undetected since no one reports them.

There are several possible eplanations — and not the
least, it is a lack of public awareness of the existence of the PC
as a mechanism. Political commerts laced with a dose of hate,
on the other hand, probably go unnoticed since few people
bother to read those offensive for their particular ethnicity
comments, opting to read “the ir” friendly paper instead.

Conclusion

The media scene in Bosnia and Herzegovina is varied
and vibrant. The standards for freedom of expression tend to
develop along the lines that the membership in the Council of
Europe and the aspirations for further integration into the
European Union require. However, this ideal framework is often
hardly applicable in reality. While a body instituted by the
international community, the CRA, controls with a relative
success the standards of the electronic media, thus relegating
self-regulation to the level of an individual choice, it can also be
noted that major broadcast media uphold decent standards of
journalism.

As for the Press Council, self-regulating body instituted
with the generous aid and counsel of the Council of Europe and
other international bodies, it is facing some difficult tasks and
challenges. Currently it functions well as a mediation service
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where “concerned citizens” can lodge a legitimate complaint
and count on an objective, evenhanded treatment of their case.

However, as the findings of breaches common in the
media observed for the purpose of this research show, a lot of
breaches go undetected. The reason is blatantly obvious: the
Press Council is lacking a serious and committed monitoring
service. Perhaps this would be too much of a proactive stance,
but it is certainly worthy of co nsideration, as a possible path
towards more responsible journalist standards.

Most of the violations of th e Press Code can be remedied
by a more careful editorial approach, and the worst breaches
arise from the lack of will to implement stan dards. If a choice is
given between circulation — raising values, such as “exclusivity”,
or business interest of an owner, a sponsor or a patron, and
upholding standards, standards are continuously at a loss.

One important factor is certainly that the whole concept
is based on free will and mutual trust within the profession:
there are no sanctions that PC can recourse to, except for
“naming and shaming” the media that breach the code.
Introducing some form of sanctions is, of course, dependable
upon joint agreement, but it sh ould be reconsidered in the
future work of PC.

Eventually, the future success of PC inapplying high
standards it purports to uphold will strongly depend on its
agility and flexibility in raising its profile in public, keeping up its
Image, but also reaching out to society in general, foremost
through PR campaigns, but also via contacts with NGOs of all
profiles.
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BULGARIA

By Danail Danov

Executive summary

The present report discusses the findings of the
monitoring of key print and elect ronic media outlets in Bulgaria
during the period of March-June 2007 focusing on the
implementation of media self-regulation practices as a tool for
better media coverage and high-quality ethical reporting. The
monitoring comes some six months after a previous report was
Issued and tries to evaluate the impact of the recommendations
made then and assess the latest developments in the media
sector after Bulgaria became a full member of the European
Union in January 2007.

The Bulgarian media market is highly competitive with
more than 150 radio stations, over 100 television channels and
hundreds of newspapers. Such a variety of outlets can hardly
be monitored as a whole; however, a representative sample
can reveal both predominant tendencies and major
achievements and challenges. Last year witnessed some
progress in the area of self-regulation, with the approval of the
revised Code of Ethics by the journalists’ associations and their
agreement to endorse the Council of Ethics as a self-regulatory
body. However, given the weak state of these very
associations, self-regulation as a practice has not progressed
significantly.
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The attempts to decriminalize defamation have marked
no progress whatsoever and due action is urgently needed,
given Bulgaria’s full membership in the EU and the requirement
for its media to comply with the high standards of the advanced
European democracies.

Context

The most important documents governing the work of
the media in Bulgaria are the Act on Radio and Television, the
Telecommunications Act, and the Act on Copyrights and
Related Rights. The first one regulates all programming aspects
of the public and commercial broadcasters and their supervisory
body, the Council for Electronic Media (CEM). The
Telecommunications Act regulaes all telecommunications
activities, including the statute and functions of the
Communications  Regulation Commission (CRC) and
telecommunications licensing. The Copyright Act establishes a
separate Department at the Ministry of Culture intended to
identify breaches of copyright law and impose sanctions.

In 2006 the CEM started a new licensing process, which
had been virtually paralyzed by a previous Parliamentary
decision to require the adoption of an overall strategy for the
development of the media sector first. Though the reopening of
the licensing process was met with high expectations and
hopes, the lack of transparency in the licensing criteria and
technical procedures, made it a hotly debated issue. The
Association of the Bulgarian Radio and Television Operators
(ABBRO) objected to the procedure and requested a market
audit, as well as amendments to the law. They proposed that
42 radio-operators with temporary licenses should be granted
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the right to continue their operation without going through the
new licensing procedure. Unfortunately, the negotiations have
not produced any results so far. Meanwhile, the CEM launched
five competitions for TV frequencies in order to select new TV
operators. At the same time, the CRC, which is required by law
to automatically issue a telecommunication license once
program license has been awarded, refused to proceed and in
July 2006 cancelled the whole TV licensing process, arguing
that Bulgaria should develop and adopt a TV digitalization
strategy after 2012. This decision was obviously motivated by
the EU’s requirements for a 2012 ‘digital switch-over,” while the
CEM was granting 10-year licenses that would expire in 2016.
The CRC claimed that the CEM’sdecisions were legally void.
Ultimately a stalemate was created once the Supreme
Administrative Court stopped the licensing procedures. The
licensing problems are further complicated by the competitive
battles between the two major na tional commercial television
operators (bTV and Nova) and the Association of Bulgarian
Television Operators (ABTO), which unites major cable TV
operators such as BBT, TV 7 and Diema Vision. The latter,
trying to obtain national li censes, argue that they incur
economic losses by being prewented from extending their
networks and/or going national.

Bulgaria is the first South Eastern European country in
which major media owners from the Union of Publishers in
Bulgaria (UPB) have become involved in the creation and
implementation of a media self-regulatory mechanism, the
Code of Ethics for the Bulgarian media signed in 2005. They
have also facilitated the creation of a regulatory body, the
National Council for Journalistic Ethics (NCJE), which includes
two standing complaints commissions. This has created great
expectations for improving the quality of journalistic materials
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and raising professional standards, as well as for the
enhancement both of the freedom of expression and the self-
regulatory practices in Bulgaria media. Moreover, the existence
of such a mechanism has been seen as ameans of preventing
journalists and publishers from being taken to court on libel
charges as easily as it was dae in the past. The Code was
developed under a EU-PHARE dnded project managed by a
consortium led by the BBC World Service Trust, while media
representatives and mainly media-related NGOs took part in
drafting the document. The Code was initially signed by 50
Bulgarian media representatives at a ceremony attended by the
President, the then-Prime Minister and the Chairman of
Parliament. The only key media player that did not sign the
Code was the publishing group Monitor, which owns two
national dailies and one weekly. This was due to personal
conflicts with the management of the Union of Publishers rather
than to any real opposition to self-regulation.

Besides the Union of Publishes in Bulgaria, the Code
was also signed by other important media organisations in
Bulgaria, such as the Association of Bulgarian Broadcasters,
the Bulgarian Media Coalition, the Union of Bulgarian
Journalists, and the Association for Regional Media. Dozens of
media outlets also signed the document, including the main
national and a number of regional newspapers, the largest
commercial radio and television stations, the Bulgarian National
Radio and Television networks and the National News Agency.
Nowadays, additional signatures continue to pour in thus
making the signing of the Code an historical event for the
Bulgarian media.

The Code of Ethics of Bulgatan Media has five chapters.
It opens with guidelines for su pplying the public with reliable
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information; then it treats th e fair and legal collection and
presentation of information specifically discussing the rights of
children, discrimination, decency, and suicide. One of the most
important chapters is the one on editorial independence,
discussing the need for media to remain outside any political or
commercial pressure or influence and to maintain a clear
distinction between editorial decision-making and the
commercial policy of the media. The relations between and
within the media, which should develop in an environment of
mutual respect and fair competition in order to preserve the
integrity of the sector, are discussed in a separate chapter.
And finally, the Code treats the parameters of what is known
as public interest. It states that a publication or a broadcast is
in the public interest only if it protects public health, safety,
and security; helps the prevention and disclosure of serious
crimes and the abuse of power; or prevents the public from
the danger of being seriously misled.

The National Council for Journalistic Ethics was officially
registered as a foundation in Sofia on August 5, 2005. It
consists of a Foundation Board with seven members,
representing the Union of Publishers in Bulgaria, the
Association of Bulgarian Broadcasters, the Union of Bulgarian
Journalists, the Bulgarian Media Coalition, and the Media
Development Center Sofia.

The main goals of the Council, according to its Statutes,
are as follows:

X To protect the right of th e audience to be fully and
correctly informed

x To contribute to the establishment of journalistic
standards
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X To contribute to the enhancement of the authority of
the media

X To set up a system for media self-regulation by ensuring
the implementation of a Code of Ethics and by resolving
arguments between the media and the public

X To encourage public debate on issues of journalistic
ethics

x To strengthen the freedom of speech, safeguard
journalists’ rights and protect editorial sources of
information

X To support training of Bulgarian journalists in the
implementation of ethical rules and standards

The Council oversaw the establishment of two
complaints commissions, one for the print sector, and one for
the electronic sector. These commissions are the bodies
responsible for the administering of the Code of Ethics of the
Bulgarian media. They consist of four journalists’
representatives, four employers’ representatives, and four
independent members who are selected jointly by journalists
and employers. They meet at least once every two months and
deal with any complaints received from the public.

The ethics commissions accept complaints; mediate
between the plaintiff and the media; make decisions about
complaints based on rules and regulations; reprimand media
that have broken the Code of Ethics; analyze and comment on
the trends in the media; provi de guidance concerning norms
and suggest amendments to the Code of Ethics to the Board.

Public awareness of the Code is very high — all media
that signed the Code have published large articles and
editorials on the event and have uploaded its full contents on
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their websites. In addition, th e NCJE has developed its own
web-site at www.mediaethics-bg.org.

It is still difficult to estimate the extent to which the Code
is respected by journalists, editors, and media owners in their
professional practice, but there is a clear trend of more and more
journalists following the editor ial standards set by it. The Code,
however, needs further promotion among the judiciary system.
Other stakeholders such as the advertising and PR industries are
aware of the Code of Ethics, and support it. More importantly,
the PR industry in Bulgaria has adopted a united ethical code that
has taken the media code into account.

Over the last year the self-regulation process has gained
traction; with both ethics commissions reviewing the filed
complaints and issuing decisions. It will not be an exaggeration
to conclude that they have been steadily institutionalizing self-
regulatory practices in Bulgaria. The government and
authorities at all levels have also supported the signing of the
Code of Ethics and are doing their best to demonstrate
neutrality and create the impression of no interference. If this is
really the case is arguable, especally when it comes to regional
media where self-censorship is still common and journalists
sometimes refrain from criticizing local authorities in order to
remain on their good side. It is a matter of great concern,
especially if one takes into account the fact that the barriers to
self-censorship in Bulgaria are still intact. The September 2006
research project “Strengthening the Ethical Conduct of the
Media Professionals in Southeast Europe” proposed the
following measures to remedy the situation:
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x Complete decriminalization of all defamation or at least
that against public officials

X Inclusion of the defences of goodwill, reasonable
publication, and overriding public interest in the
language of the law

X More training for judges and journalists

x Development of ethics commissions procedures replacing
trials or at least complementing legal proceedings

x Removal of criminal responsihlity for the disclosure of
classified information and introduction of a public
interest test

Since nothing has changed a year later it is hardly a
surprise that Bulgarian media continue to practise undue self-
censorship. The media monitoring carried out from March to
June 2007 as a follow-up to the above-mentioned project also
revealed additional problems concerning media self-regulation
and the observance of the Professional Code of Ethics by the
journalists.

An elaborate monitoring scheme was developed in order
to ensure a representative coverage of both print and electronic
media and provide grounds for acceptable conclusions and
generalizations. During the research period the following media
were monitored according to the following schedule:

1. bTV
— prime time news at 7:30 p.m. on Monday
— morning show at 7:00- 9:00 a.m. on Wednesday
2. Bulgarian National TV (BNT)
— prime time news at 8:00 p.m. on Tuesday
— morning show at 7:00-9: 30 a.m. on Thursday
3. Bulgarian National Radio (BNR)
— weekly magazine program at 9:30 a.m. on Sunday
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— news bulletin at 12:00 p.m. on Sunday
4. Darik Radio
— weekly magazine program at 10:00 a.m. on Saturday
—news at 1:00 p.m. on Monday
5. Trud Daily Newspaper
— once a week, Saturday

6. 24 Chasa Daily Newspaper
— once a week, Wednesday

7. Sega Daily Newspaper
— once a week, Tuesday

8. Monitor Daily Newspaper
— once a week, Thursday

9. Standard Daily Newspaper
— once a week, Sunday

10. Novinar Daily Newspaper
— once a week, Monday

11. 168 Chasa Weekly Newspaper

The selection includes most of the important daily
newspapers without the tabloids and the avowed party
publications. The monitoring was carried out in March and April
2007. The TV monitoring focused on the two main television
channels, the public Bulgarian National Television and the
biggest commercial TV station, bTV. It included 8 morning
shows and 150 news entries for BNT and 8 morning shows and
188 news items for bTV.

The radio monitoring included 6 weekly magazine
programs and 10 news bulletins of the public Bulgarian National
Radio and the same number of magazine programs and
bulletins of the largest privat e national radio, Darik.
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The monitoring criteria were organized in several
categories:

1. Relevance to the public agenda: extent to which
content materials (programs, articles) cover issues of
public interest or reflect ‘pseudo problems’

2. Balance in the coverage of events taking place in
the capital and in the countryside

3. Due coverage of EU affairs and neighboring
countries

4. Accuracy: factual-based reporting, attribution,
distinction between facts and interpretations

5. Pluralism: availability of all perspectives within the
debate on each issue

6. Balance: equal weight to all perspectives

7. Fairness: context of stories revealed, each perspective
illustrated by the best possible representative

8. Impartiality:  equal treatment and no affiliation to one
or another of the conflicting sides

9. Language: no professional jargon, simplistic or vague
language, clichés, foul language, hate speech, or
incendiary language; political correctness

10.Good taste: integrity, special concern for kids and
minorities, treatment of guests

11.Focus on topics such as ecology, youth problems,
vulnerable social groups

12.Performance of the presenter/reporter/news
maker: not biased, mediating rather than intruding own
opinion

13.Genre variety:  which is the dominating one, what are
the interpretative formats us ed and do they manipulate
audiences
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